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HIS employment of Notary is deriw-- 
ed from the Romans, among whom 
there was a body of Notaries, erected 
nto a ſchool or college; and governed by a 
uperior officer, called Primicerius Notariorum 5, 
uch ſignifies primus, or in prima cera ſcrip- 
us for, before the finding out of paper, the an- 
tents wrote upon waxen tables; from whence 
omes the Way of ſpeaking in the Roman au- 
W 8 uats + « thors, 


3 The Office of a Notary-public. Part I. 


thors, in prima et ſecunda cera, in ima cera, as 
in Sueton, in the life of Julius Cæſar, p. 86. 
Wherefore Primicerius in any office was the 
maſter or chief; as, Primicerius clariſſimorum 
Tribunorum Notariorym, the emperor's princi- 
3 ſecretary; Primicerius ſacri cubiculi, the 
lord high chamberlain; Primiceriur Præſecta- 
rum prætorio, the captain of the guards; Pri- 
micerius Fabrice, the ſurveyor-general, c. 

From Cujacius, vol. 3. ad J. 1 5. Cod. de De- 
curion. we learn, that there was a certain num- 
ber af tabellions, and that they were ſubject 
to the promicerius 5 and that none were admit- 
ted into the body, but ſuch as were of good 

fame, {kilful in the laws, and in ſpeaking and 
i writing; ; and that this was determined by the 
opinion of the college of tabellions. 

The tabellions were employed about the a- 
greements and bargains of private perſons. 
They formed public inſtruments concerning 
them; whereby theſe writings became pro- 
bative, and got effect in law, doing every 
thing as do at this day our Public Notaries, 
who make a note of what is done in affairs to 

which they are called, and form inſtruments 
thereon, which, when extended, they inſert in 
their protocol, Ti iraquel. de jure conſlit. bel Te 
ii, part imit. 30. n. 32. 
a 2. Ga. Theod. et J. 3. 1 * EIN: xe 
'Befides theſe, there were the fabularii, ſoſ 
called a tabulis, waxen tables. The office off 
the tabularii was, to get from the debtors o 
the fiſk, * for paying the debts duc 


” 
- 


. 


to the public, and to make a record of them ; 


effects belonging to the fiſk, or to great cities. 
They were the ſame with our accountants; as 


counts. | 


the acts and judicial proceedings of the high- 


to make up the acts of court, to write the te- 


the orders, ſentences, and decrees of the jud- 


in the Roman law by the name of boerhi,. lo- 


eulating the public accounts; and were pu- 
blic ſlaves, and ſervants to the common 
went. ! Oe + | 
But the tabellions were freemen, and not 
dond- ſlaves, as were the tabularii, /tribe, ic. 
ntil Arcadius and Honorius, A. D 403, for- 


; 1 Wid, under ſevere penalties, any ſlaves to take 
pon them the office of tabulary or ſcribe, S c. 
36. Nrhich none but freemen were afterwards to 
ion. exerciſe, I. 3. Cod. de Tabul. 


There was another public ſervant called ta- 
bellarius, who carried from place to place, as 
te was directed, theſe tabulæ, or public wri- 
ings, inſtruments, accounts, or judicial acts. 

In after ages, when people were not fo nice 


A 2 Sp”; 
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as alſo to ſtate and balance the accounts of the 


The ſeribæ were appointed to dreſs and form | 


er judges, and were called /criptores notarii 
libellenſes 5; whoſe office now at this time is, 


ſtimonies of witneſſes, allegations of parties, 


ges, and whom we call clerks of court. Be- 
ſides theſe, there were other officers known 


ite, and medogrammatei, all employed. in 
writing the fiſcal affairs, in forming and cal- 


ng The Office of a Notary-public. Part J. 


in the language, theſe words tabulari, ſcribe, 
tabelliones, and tabellarii, were promiſcuouſſy 
uſed to ſignify the ſame officer and miniſter o 
juſtice, ſuch as we now call a Notary, Pract. 
Judlic. 11 de Arnono, cap. 3. n. 1. Qui ſecun. 
dum, &c. becauſe they were in ancient times 
every one of them concerned ſome way or other 
about the ſame kind of inſtruments or writings; 
Due per ſonæ in uſu juris Tabularii aut Tabelli. 
ones appellantur, nunc vulgo Notarios vocant 
Vinn. partit. juris, l. 4 cap. 27. de fide inſtru 
 mentorum : and in our acts of parliament we 
uſe the words Notar and Tabellion conjunctive 
ly, act 31. parl. 1469. ö 0 
Protonotarius, or primus notarius, among theft! 
Engliſh, is a chief officer or clerk of the comp 
mon pleas and King's-bench ; and for the firſfi << 
named court there are three protonotaries, and 
the other hath but one. He of the King's 
bench records all actions civil, as the clerk © 
the crown: office doth all criminal cauſes i 
that court. Thoſe of the common pleas, ſinc - 
the order 14. Fac. I. upon an agreement en 
tered into between the protonotaries and fila 
cers of that court, do enter and inrol all manne 
of declarations, pleadings, aflizes, judgements 
and actions. They make out all judicial writs 
except writs of Habeas corpus and Diſtringas ji 
rator ; (for which there is a particular office e Ma. 
rected, called the Habeas corpora office) ; all 


of execution and of ſeiſin, of privilege for rem]. | 
ving cauſes from inferior courts, writs of Proc t 
dendo, of Scire facias in all caſes, and writs to 1niate 

| quirPret 
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1 


quire of damages, and all proceſſes upon pro- 
hibitions, on writs of Audita g rela, falſe judg- 
ment, Fc. They like wieter recogniſances 
acknowledged in that couft, and all common 
recoveries, and make exemplifications of re- 
cords, Fc. 5. Hen. IV. cap. 44. 
The power of making Notaries appertains 
to the ſovereign prince, orF6xwhom he gives a 
commiſſion for that effect; ſo that a judge, or 
any other magiſtrate in the ſtate, without a 
ſpecial: commitſion, cannot create a Notary 
Which lawyers call adtu mi imperii, and-re- 
count inter regalia : 
from the ſovereign the OY juriſdiction or 
power of judging, ſo the Notary obtains a li- 
cence to write inſtruments whereunto full faith 
is given, Wejenbec. ad tit. F. de fide inſtrum. n. 3. 
and thus becomes a public perſon, Tiraquel. de 
ure conſtit poſſe}. part 3. limit. 30, u. 27. and 
inis therefore called Notary-public : and Rob. 
| Marana ec aureum, part. 4. diſtinct. 18. . 
3. and Tiraguel. de jure conſtituti paſteſſ. part. 
3. limit. 30. n. 28. call him jude v chartularius, a 
chartularly judge, cxercing voluntary juriſdic- 
tion, i. e. being required by the good-will of 
rit parties; for he can do nothing of his own accord 
Isainſt any unwilling to employ him; and he 
may perform his duty at any time by night or 
ey day, in every place. 
_ the emperor of Germany, through his right 
o the ſeat of the Roman emperors, and to the 
ates of Italy, and by his title of emperor, 
pretends a ſncceſſion to all that ever belonged 
1 3 1 
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ſign, to the great deſolation and utter extinc- 


to the ancient emperors of Rome, that is, to 
all the countries that were ever ſubjected to 
the Roman empire; and thereupon pleads, that 
the Notaries created by him, who are called 
Imperial Notaries, may exerciſe their office 
within any kingdom in Europe, though now 
governed by an independent ſovereign of its 
own. 

The Pope of Rome, in like manner, ambi- 
tious of temporal and worldly dignity, in imi- 
tation of the Roman emperor, pleads for an 
univerſal juriſdiction, not only over all Europe, 
but alfo over the whole univerſe ; and though 
at firſt the popes claimed only a ſpiritual 
power, yet nevertheleſs, when occaſion offers, 
they direct their aim to a temporal ſovereignty ; 
and too often they have ſucceeded in their de- 


tion of many princely families. Upon this 
foundation of an univerſal juriſdiction, the pope 
pleads, as well as the emperor, a power to cre- 
ate univerſal Notaries, eccleſtaſtical perſons 
called Apo/tolical Notaries, who exerciſe their 
office both in ſpirituals and temporals over all 
Europe, and exclude the Imperial Notaries, 
who are only laics, from meddling 1 in ſpiritual 
affairs. 

There is a third kind, called Regal Nota- 
ries created by the ſeveral kings and ſove- 
reigns, with power to practiſe within the king- 
dom and territory of the prince who gave that 
commiſſion ; and theſe Notaries being laic per- 


ſons, durſt not, in time of Popery, under pain 
| ot 
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to f excommunication, meddle in eccleſiaſtical 
to Watters, which were made peculiar to the ſpi- 
at {Witual Notaries. | | 
d But as to the Dioceſan Notaries, (whoſe 
ce Hitle was thus, Ego P. G. Notarius Publicus, 
w Rlcricus diœceſeos Glaſpuenſis, &c. i. e. I P. G, 
ts otary-public, one of the clerks of the dio-. 
eſe of Glaſgow, Tc.), I know not if they 
bi- Woight practiſe without their own dioceſe ; 
1i- Wor though the ſpiritual character and power 
an Mo teach and adminiſter the ſacraments was u- 
xe, MWiverſal, I know not if that of Notary was ſo 
zh oo. However, as they were not allowed to 
al MWreach in an extraneous dioceſe, without the 
rs, Permiſſion of the biſhop of it, it may be 
y; Whought, that, without his licence, they could 
e- Wot, within that dioceſe, take up, form and 
c- extend notorial inſtruments, concerning af. 
his Wairs pertaining to perſons living therein, 


nll TITLE I 
Of the Indiction. 
HE indiction, before the reformation, 


was an eſſential part of a formal inſtru- 
ment ; for, according to the Canon law, the 


ve-mitting of it will vitiate the inſtrument; 
1g-Mvherefore it was thought not foreign to our 
nat Mpreſent purpoſe, ſeeing it was formerly uſed 


in Scotland, to give this ſhort account of it. 
Indiction ſignifies the ſpace of fifteen years, 
: 27 7 00 » 31% "mh 
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at the end of which a new indiction begin: 
' Formerly it ſignifted the admonition given t. 


ſion, 1. I. Cod. de indict. 


the indictions were inſtituted by Auguſtus Cz- 
far, before the coming of Chriſt, in the firſt 
year of the hundred and ninety-fourth Olym- 
piad; for at the fourth indiction he writes that 
our Saviour was born, which Beda alſo affirms 

in his cap. 47. de natura rerum. 


the ſub jecds, to prepare themſelves for payment 
of the tribute, before the collections were ex 
acted, J. ult. Cod. de indict. et arg. l. 10. Cod 
de muneribus patrimon. _ 

Indiction cannot be made but by him te 
whom it is competent, either by law, or the 
right of empire, I. un. Cod. de fuperindict c 
The indiction was likewiſe put on every luſtre 
or five years, for gold, filver, and iron. In 
diction is called by Cicero, what is collected 
collation, : ſymbolt, $a» vulgarly tax, like te 
a poll. vn Raga mentions firſt, ſecond, an 
third. Some were canonical, and made ac- 
cording to the law; others extraordinary, de- 
creed by the * for any unſeen OCCa- 


ora... 2 


od 


* - - * 


Pere ee 


ved about a thouſand years ago, writes, that 


Por 286 


But under Auguſtus, it not only denoted 
the year in which tributes were wont to be 
paid to the Romans, but alſo it ſhewed how 
many years it was after the payment of the tri 
bute; for, as the Romans had dominion almoſt 
over the whole world, and had made the re- 
moteſt countries tributary to them, Auguſtus 

: therefore, 


I 


- 4s 


herefore, three years before the birth of o 

Saviour, ordered, that thoſe who lived in the 
moteſt places of the empire ſhould only (be- 
auſe of the difficulty of the roads) at the end 
pf every luſtre, or fifth year, pay their tribute; 
and in the end of the firſt five years they ſhould 
pay gold, as a type of dominion; in the end 


| of the ſecond five years, ſilver, for the ſoldiers 
theſgpay; and at the end of the third five years, 
ci copper and iron, for repairing their arms. 
Fre But now, the word indiction is commonly 


aken for the regulation of years, as well in 
ublic as private actions; and it is general- 
y thought to direct the order of time, and to 


chronology. The way of reckoning by in- 


this ſenſe : and that the eighth before the Ca- 
lends of October, in the year of our Saviour 
313, the firſt indiction began, in which year 
Conſtantine defeated the Tyrant Maxentius, 
vide-Craig, lib. 2. dieg. 7. de indiftione : where 
you will alfo ſee the following verſes for find- 


ing the indiction: „ 
Si per quindenos Domini diviſerit annos, © 
His tribus adjunctis, indicto certa patebit 5 - 
Si nibil excedit, quindena indicto currit. 
The emperors, to the end that this conſti- 

tution might not eaſily be forgot, decreed, as 


drawn 
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ditions was. firſt invented by Conſtantine the 
Great; for neither public nor private writers 
before his time make mention of indiction in 


alſo afterwards the popes, that no inſtrument 


take away errors which might fall out in 
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. gins the 24th of September, at which time, be- 


free empire within his realm, his ighneſs may 


CY 


drawn up by public Notaries ſhould be held 
firm and valid, unleſs the year of Indiction 
was ſpecified therein. According to the ſta- 
tute of the emperors, the cycle of Ifiiftion be. 


cauſe of the maturity of the grain, the tributes 
may be. beſt paid; but, according to the de- 
crees of the pope, it begins at the birth of 
Chriſt: wherefore the Imperial Notaries, offi- 
ciating by the pope's authority in the courts if 
at Rome, change the indiction, as appears in 
the acts of the council of Conſtance. 


rr E OT 


Of the ancient und preſent ate of Notarief in 
. eee 


ore the reign of King James III. the 
Papal and Imperial Notaries did practiſe 
in Scotland until the third parliament of that 
ince, holden at Edinburgh the 29th of i"! 
November 1469; at which time an a& of Nei 
parliament was made, bearing this title and 
inſcription, That Notars ſhould be made be the F* 
king, and not be the emperor. The preamble of In 
which act, in regard it is cited to affert the [#® 
independent ſovereignty of our Kings in Mr IF” 
Anderſon's Independency of Scotland, I ſhall 
here ſubjoin. It is thought expedient, that ſee- 
ing our Sovereign Lord hath full juriſdiction and 


make 


- 
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I. ake notars and tabellions, whoſe inflruments 5 
a have full faith in allcauſer and contracts ci- 
il within the realm, and in time to come, that 
ta. Notar made by the emperor's authority, have 
\e aich in colgratts civil within the realm. 


The Notaries in Scotland, at this time, 
zho had been created by the authority of the 
mperor, were not wholly rejected; for firſt, 
yy the above act it is ordered, That full faith 
ball be given to all inſiruments given of before 
y the Imperial Notaries as they are of avail ; 
nd next, they are deprived only in caſe they 
e not examined by the ordinary biſhop, and appro- 
ed by the king. 

The authority of the papal Notaries is not 
o expreſsly abrogated, though it may be 
hought to be done indirectly, through the 
aanner of expreſſing the act in the above- 
zentioned act of parliament relating to theſe, 
hich is thus, And that full faith be given to the 


apal Notaries in time bygone, in all their in- 
iſe Wruments; and alfo, becauſe nothing is faid 
iat {oncerning their authority in time to come; 
of hereby it would ſeem, that our kings did 


eſtrain the pope's power in matters civil. 
It may be further obſerved, from the nar- 


he Native and preamble of the ſame act, that the 
of Inſtruments taken by the king's Notaries were 
he o make faith in matters civil only, the ſpiri- 
Mr ual being left where they were, i. e. to the 
all Nlerical Notaries ; and that the king and his 
be. Parliament intended only to reſtrain the pope's 
nd (power in matters civil. N 
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was requiſite for the Notar regni to have ſkill 
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In the end of the ſaid act 37. parl. 1469, 

it is ordered, That the Notaries tobe made by the 

king ſhall be examined before their ordinaries, bi. 

s, and ſhall have from them a certificate 0 

their "faith, good fame, Science, and * ty, or fit. 
neſs for the office. 

The clergy being the only ** know- 
ing in the laws civil and canon, were moſt: 
qualified to examine theſe Notaries; and itn 
is probable, that in all the kingdom there 
were none ſo fit. Beſides, in the ancient 
times, and when the above act was made, 
none other than the clergy either aſpired to 
tis office, or were admitted to it; becauſe, 

firſt, it behoved the Notaries to have a reaſon- 
able underſtanding in the Latin tongue, where- 
in the inſtruments of greateſt moment were 
to be written, and none except the clergy 
were at pains to ſtudy it; for that being the 
language of the church, there was an abſolute 
neceſſity for them to know it. And, next, it 


in the ſtyle and form of all writings, evidents, 
and ſecurities, with a little ſmattering of the 
law, which the meaner laity did not read, fo 
want of ability to follow that ſtudy ; and the 
gentry, or nobles, who might poſſibly be 
learned in the law, diſdained the meanneſs and cz 
ſervility of the employment of a common No- 
tary. Thirdly, Lay men are only capable oi 
civil affairs, whereas the clergy were in ca 
pacity to ſerve in both ſpiritual and temporal 
matters ; by which they had a great advantage 

over 
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over the other lieges, who could not find in 
this office of a Notary the encouragement that 
Eccleſiaſtical Notaries would meet with; and 
therefore it is likely, that laymen never ſought 
after this office? for, in all the ancient atteſ- 
tations of Notaries which I have ſeen, they 
are called clerks of one or other of the diaceſes 
in the kingdom ; which deſignation ſtill conti- 
nues at this day, though now none but laics 
are admitted Notaries ? and at preſent they ge- 
nerally take that deſignation from the dioceſe 
in which they were born, or from that wherein 
they deſign to reſide. 5 
The king and parliament being jealous of 
on- Nhe pope's uſurpation and incroachment upon 
re- Nhe prerogative-royal, did, by this act 30. parl. 
1469, aſcertain the king's right to create No- 
aries for civil affairs; ſo that it may be thought. 
hat the apoſtolical or Eccleſiaſtical Notaries, 
ho, after due examination and trial, were al- 
owed by the pope or biſhop alone, could not 
after this time, without licence from the prince, 
neddle in temporal matters, as they had done 
2 times paſt. 3 
The power of the biſhops over Notaries has, 
deen very conſiderable : for, by act 64. parl. 
503, it is ſtatuted, © That all biſhops-ordinaries 
call before them the Notaries within their dio- 
ceſe, and make them to be examined upon. 
their knowledge, and take inquiſition of their 
demeanour and fame, and deprive and puniſh 
the culpable according to their demerit ; and 
that they take inquiſition of them that ufe 
8 B | * talſe 
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* falſe inſtruments, and puniſh them where it 
* 2 to their office, or fend them to the 

2 may be thought that all Notaries as well 
ral as ſpiritual, were ſubjected to the au- 
— 5 of the biſhops, in the examination and 
inquiſition injoined by this act: but becauſe 
the crime of falſehood was by the laws, canon 
and civil, to be puniſhed more ſeverely than 
the eccleſiaſtical judge could inflict, which could 
not go further than penance or excommunicati- 


on, (which is meant by the words, in ſo far as 


it belongs to bis office-ordinary) ; therefore the 
biſhops are ordered to ſend the uſers of falſe in- 
ſtruments to the king, in order to be puniſhed 
by the civil magiſtrate. 

Ihe difference and diſtinction between No- 
faries into Papal and Regal, i. e. ſpiritual and 
temporal, is manifeſt from the laſt cited act 
64. Parl. 1503; from which it alſo may appear, 
that to entitle the Papal Notaries to meddle 
in civil affairs, it behoved them to be examined 
by perſons deputed by the king, in order to 
be made royal. The words of the act are, And 
«the — — that they find acceptable, that they 
* ſend them with their writings to the king's 11 
* Highneſs, who ſhall depute certain perſons to 
„examine them; and if they be gainand,” i. e. 
if they. be fit, proper, ſuitable, and qualified, 
«to. make them regal, if they be not regal 0 
before.” | 

This is farther manifeſt from the act 36. par! 
1858, ordering every ſheriff to call before him 


and 
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and examine all-Notaries, laic men, within his 
ſheriffdom ; and, by an act in judgement, to 
admit ſuch as are famous, (i. e. men of good re- 
putation), and able to execute the office. Yet 
it is not to be thought; that the power of cre- 
ating Notaries was, by this law, conferred 
upon the ſheriff, who never had ſuch juriſdic- 
tion; but that the ſheriff being the King's 
chief magiſtrate in the ſhire, conſtitute to put 
the laws in execution, and to fee them duly 
obſerved by the lieges, the king and parlia- 
ment thought fit, in'order to put a ſtop to tlie 
confuſion and falſehood which the multitude of 


15 


Notaries had occaſioned, to order the ſheriff - 


to try the qualifications of the Notaries living 
within his territories, and to authoriſe ſuch as 
were honeſt and ſkilful to continue in the of- 
fice, Cc. and to diſcharge all others. And 
that this is the genuine interpretation of this 
act, is clear from the laſt part of it, ordaining 
all Notaries which were to be created after the 
year 1540, not to exerce their office, till they 
ſhould firſt appear before the ſheriff, and get 
their admiſſion, with their ſign and ſubſcrip- 
tion, recorded in his books, Sc. And in ano- 
ther clauſe of this act, all ordinaries are injoin- 
ed ta do the like with reſpect to Notaries with - 
in their dioceſe, who are ſpiritual men. And 
further, 

By this act, the ſheriff is to diſcharge all 
except writers, Notaries, and ſcribes in the 
king's courts of Juſtice, who ſhall be admitted 
by the Lords of Council. I thought proper 
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. confounded, and ſometimes made to ſignify 
the ſame office and employment, and were ſo 


parl. 1540, whereby it is ſtatute, * That all in. 
« ſtruments, notes, and acts be made and tak- 
en in the hands of the ſcribe and notar-ordi- 
_ *naryof the court :” and in the end it is ſaid, of. 
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to touch this clauſe, leſt any, through inad- 
vertency, might fall into a miſtake, and think, 
that at this time, and by this clauſe of the act, 
the Lords of Council, i. e. of the Seſſion, had 
a power to admit Notaries ; whereas by theſe 
words, writers, Notaries, and ſcribes of the king*s 
courts, which are ſynonymous, no others are 
underſtood than the clerks of theſe courts; for 
as was obſerved before, the office of the ſcribe, 
and of the zadbulari, was like. unto that of our 
clerks : though the office is ſtill the ſame, yet 
the ancient name of /cribe is changed to the 
newer one of clerk, In the preamble of act 
$1. parl. 1540, it is noticed as a great inconve- 
niency, that inſtruments and acts made by the 
ſcribe of the court, bear one way, and thoſe 
taken in the hands of other notaries bear ano- 
ther way; where by the ſcribe of the court is 
meant the clerk. 

And alſo it was noticed before, that the 
names fabularii, tabelliones, and ſcribe were 


uſed with us, as is clear from the ſame ad 81. 


the notar and ſcribe of court: and in the pre-. 
amble of act 31. parl. 1469, the names notar * 
and tabellion are made ſy nonymous, expreſſing a; 
the ſame office, And as ſcribe and notar were by 


promiſcuouſly uſed, ſo are alſo the names of notaſ 
and th 
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and clerk in court, as is clear from the act 78. 
parl. 1540, where it is ſaid, Becauſe great 
« credence and faith is given to the notars and 
« clerks of court, it is ſtatuted, that all ſheriffs 
« &c. preſent their clerks and notars in o- 
« ſence of the Lords of Council,” Se. 

Further, the clerks of ſeſſion, or of any 0- 
ther ſovereign court within Scotland, are up- 
on their admiſſion, and by virtue thereof, im- 
powered to do every thing falling within the 
verge of their office, as fully and amply as if 
they had, in the ſolemn and formal manner 
appointed by law, been admitted Notaries; 
ſo that inſtruments in the hands of theſe clerks 
in proceſſes, and acts judicial in their court, 
make as much faith as the inſtruments of any 
Notary-public, Mackenzie's obſerv. on act 59. 
par]. 9. Q. Mary. Now the clerks of ſeſſion 
are admited in a way very different from that 
of creating a Notary-public. 

To return to the authority of our biſhops, 
with reſpect to Notaries : By act 24. parl. 5. 

Mary, 1551, * The ſheriffs are ordered to 
« bring or ſend all notars, temporal men, with- 
jn their ſhire, and the ordinaries mall bring 
« or ſend all ſpiritual notars to the burgh of 
„ Edinbur "8h, - preſent them to the Lords of 
« Scfſion, &c. to be examined, and, if qualified, 
« to be admitted.” From which it is evident, 
that the eccleſiaſtical Notaries were under the 
direction of the biſhop, and the laic Notaries 
ſubject to the command of the ſheriff, But in 
the acts of the parliaments ſubſequent to this, 
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land, is ſtated to the year 1558). * All nota- 
L ries, both ſpiritual and temporal, are ordered 


by whatſoever power he be created, ſhall uſe 


: 2 L a - 
* 2 nas * rating 


made concerning Notaries, I find no more re- 
gard is paid to biſhops ; for by act 43. parl. 6. 
Q. Mary, 1555, (three years before the refor. 
mation of religion from Popery, which, in Scot- 


to come perſonally to Edinburgh, and te 
compear before the Lords of Council, bring: 
ing with them their creation and protocols, 
* to be examined; and ſuch Notaries as ſhould 
be found qualified, are to be admitted by the 
Lords to the office of Notary.” And by thi; 
act it is further ordained, © That no Notary, 


* the office of Notary within the realm for time 
coming, except he firſt preſent himſelf to the 
* {aid Lords, ſhewing his creation, and be ad 
* mitted by them thereto.” The contemne 
are ordered to be puniſhed as follows: Their 
* moveables are to be eſcheated, and appliec 
do the ſovereign's uſe ; and they are to want 
* their right hand, and to be baniſhed the king 
dom for ever.” But althou gh this act ordai 
* all Notaries, both 4 and temporal, t 
* come perſonally to Edinburgh, and com 

* A the Lords of Council,“ &c. yet it | 
not to be thought that this law gives the Lore 
authority of making Notaries, either ſpiritua 


or temporal; becauſe the power of creating 8 

the firſt 1 kind was the biſhop's right, Popery a t 

this time being maintained in its full force ir 

And the deſign of this act, with reſpect to th ir 

Lords, is the ſame as that in the 7 154%, mn re a 
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ſpe to the ſheriff ; for the power of admitt- 

ing candidates to the office of Notary was not 
conferred on the Lords of Seſſion till after the 
reformation, when the tyranny and uſurpation 
of the Popiſh clergy was daſhed in pieces. And 


ſince the reformation, the reſtraint to the 


church's power in this behalf, is further eftab- 
liſhed by act 76. parl. 9. Q Mary, 1563, /ta- 
tuting, * That no perſon ſhall take upon hand 
to exerce the office of a Notary, by no man- 

© ner of creation to be made in time to come, 
under the pain of death, unleſs they be creat- 
« ed by the ſovereign's ſpecial letters, and 
« thereafter examined and admitted by the 
„Lords of Seſſion,” &c. And, in the end of 
the act, If any perſon attempts in the con- 
« trary, in creating or making Notaries, or in 
« uſing the office otherwiſe, they ſhall be pu- 
e niſhed to the death.” So that, by this act, 
the Lords of Seſſion have the full power and 


juriſdiction of admitting Notaries, who may 


exerce the office in all matters legal, ſpiritual, 
and temporal, over all the kingdom, as fully 
as any other Notary, apoſtolical, imperial, or 
regal, could have done in ancient times. | 
This act, in fo far as relates to the manner 
of creating Notaries, viz. by the ſovereign's 
letters, had not been in uſe theſe many years. 
Sir George Mackenzie, in his obſervations on 
the act, informs us, thas they were not in uſe 
in his time: however, they are ſtill ingroſſed 
in the Notary's act of admiſſion. From theſe 
acts it is manifeſt, the biſhop's power to make 
| OR. | Notaries 
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priveable, 12th July 1631, Hoſfingtoun contra 


tent age, which is accompanied with judge- 
ment; no pupil, or one nearer to 1 aormnrg 
than to majority, is received. And fe 


- bim a chartulary one, It is reaſonable to cir- 


notaries was aboliſhed. But further, the ſpi 
ritual Notaries, who had been duly created by 
the biſhops in times before, are ordered to be 
of new examined by the Lords of Seſſion 
and, if qualified, to be by them admitted tc 
the office of Notary, And now, at this time 
the clergy cannot meddle in the office of No 
tary ; for by act 133. parl. 8. Ja. VI. all mi. 
niſters who exerce or officiate as Notaries, are 
to be deprived; yet the act does not ex. 
preſly annul the writs; and therefore, a con 
tract of marriage, ſubſcribed by a miniſter in 
place of a Notary, was ſuſtained, though it 
was found, that the miniſter was thereby de- 


Bartilme, obſerved by Durie. Neverthelef; 
by this act, miniiters may olliciate as Notaries 
in teſtaments. 

Before I ſhew the preſent form and way o 
admitting Notaries, I ſhall give the definition 
of a Notary, and declare the requiſite quali- 
fications o the perſon to be admitted. 

A Notary then is, A public perſon, who 
„ upon examination and trial, being admitted 
« by the Lords of Seſſion, gets power to form 
„ and take inſtruments in any honeſt and law- 
ful buſineſs, which make faith in law.” Who- 
ever aſpires to this office muſt be of a compe- 


eing a 
Notary is a kind of judge, the civilians call 


cumſcribe 
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a umſcrive his age, by the ſame rule that is 
A ade for that of judges ; and as, by the 


aws of Scotland, none can be a judge until he 
de twenty-five years of age complete, therefore 
he Lords of Seſſion, by their act of ſederunt 
595, declared, they would only receive to. be 
otaries ſuch as were paſt twenty-five years 
pf age: but this act is not obſerved ; for now 
hey are admitted before twenty-five, and the 
age is left to the diſcretion of the Lords. 

As all canditates for any civil public office, 
o, in this of Notary, the, perſon muſt be of 
ntainted fame and reputation, of entire ho- 
eſty, free from any thing that infers infamy, 
or any ſuſpicion of it, Brun. ad tit. Cod. de in- 
famibus, n. 4. And that they be deſerving of 

, for great veracity and fidelity is requiſite 
one who, by his writing and ſubſcription, 
deſtows a formal being and public authority 
on a deed, Perez. ad Cod. tit. de tabular. ſcri- 
his, &c. u. 13. For great faith and credence is 
given to Notaries, act 78. parl. 1540. And 
he conſtitution of the emperor Maximilian, in 
he year 1512, F 1. in this behalf is, Duod cir- 
ca perſonas approbandorum, vel denuo injlituen- 
orum, habeatur ratio conditionum et qualitatum 


1503, in the reign of K. Ja. IV. in the act 64. 
takes notice of the many complaints of the lie- 
ges, that, through the falſehood of Notaries, 
honeſt men were not ſure of their heritage, nor 
clerks of their benefices ; therefore inquiſition 
is to be made of the demeanour and fame of all 

EET | 5 the 


earundem, &c. And the parliament in the year 
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the Notaries in the kingdom, and power give 
to deprive the culpable. 
And becauſe a notary is a perſon that deal 
in law-matters, therefore he muſt have a ſuff 
cient knowledge of the employment ; for no 
but ſuch as are famous, and able to execu 
the office, are to be admitted, act 76. par 
1540. And theſe external and acquire 
qualifications that the law requires, accordin 
to act 45. parl. 11. K. Ja. VI. are, That tt 
Notary to be admitted' have a reaſonab 
-underftanding of the Latin tongue, ſo as 
write it congruouſly; that they have ſerved t 
ly for ſeven years a Lord of Seſſion, a commii 
ſary, writer to the ſignet, or the clerk of ſom 
*fheriffdom, ſtewartry, bailiery, or of an he: 
*Þurgh ; and that not paſſingly now and the! 
but attended and miniſtered to the judge, wr 
ter, or clerk, in matters reſpecting their of 
during the above ſpace; and at the time 
their examination report to the Lords of Se 
-fon a teſtimonial of their truth and qualific 
tons. „ 8 
This act narrates, that many Notaries bein 
admitted upon ſlender trial, are, for the mo 
part, ignorant of the common courſe of lai 
form, and practice, which ought to be obſerve! 
in their inſtruments, contracts, and other ſe 
curities, not knowing what may ſtand in lay 
and what not, which hath-engendered man 
pleas among the lieges; for remedy wherec 
the act was made. | 


The Lords, by the above- cited act of ſede 


| 


rul 
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ant 1595, ordained thoſe only to be received 
ho can write an evident in Latin or Engliſh, 
d who had been apprentice to a Notary for 
e ſpace of five year s. 
Any perſon who at preſent deſires to be ad- 
itted Notary, goes to the clerk to the admil- 
on of Notaries, who formerly had his commiſ- 
on from the clerk-regiſter, but now, ſince the 
ceſſion of his preſent Majeſty, he has it im- 
zediately from the king; and he preſents him 
d the Lords, by giving in a petition for him. 
hich petition is ſigned by the intrant, and. 
ears in ſubſtance, © That he having ſpent ſome 
part of his time in ſtudying the laws, forms, 
and practics of this kingdom; and being now. 
inclined to uſe and exerce the office of a 
Notary- public, craves. therefore to be ex- 
heiß amined, and, being found qualified, to be ad- 
wn mitted ; and that the Lords may grant war- 
fol rant to the clerk to the admiſſion of notaries 
1e Of to mark his protocol- book, receive his cau- 


vel tioner,” &. 

ficq This bill, before it be given in to the Lords, 
_ Wuſt be atteſted by one or two advocates, and 

enW many writers to the ſignet; ſetting forth their 

mo 


nowledge of the perſon deſiring to be admit- 
ed, of his good fame, and qualifications to ex- 
reiſe the office of a Notary ; for by act of ſe- 
erunt, 3oth July 691, it is enacted, © That 
none be admitted Notar, but on a petition. 
given in to the whole Lords in preſence, with; 
a certificate ſubſcribed. by credible perſons, . 
that the petitioner is of good fame, and __ 


24 We Office of a Notary-public. Fart 1 | 
* had good breeding for qualifying him to ex. 


_ *erce that truſt ; and that the Ordinary on thei 
« bills, and other Lord Examinator, being met 
together, take exact trial of the perſon's 
„knowledge and qualifications, before he be 
admitted.“ This petition being read in pre- 
ſence, the Lords generally remit te the Lord 
Ordinary on the bills for that week, and the 
next week's Ordinary, to take trial of the pe- 
titioner's qualifications. Formerly one of the 
four ordinary macers of the ſeſſion, at twelve 
o'clock, did take the intrant, with his bill, to 
the two Lords Examinators, appointed by the 
remit on the back of the petition; who, by the 
above · cited act 45 parl. 11. K. Ja. VI. are to 
cauſe the perſon to be admitted, give, in thei: 
preſence, a full proof of his writing and con. 
gruity, by forming ſome evident; as, a charter 
of ward, blench, feu-farm, burgage, mortifica- 
tion, or appriſing, a precept paſled on a retour, 
a precept of Clare conſtat, an infeftment upon 
reſignation in favorem, or ad perpetuam rema- 
nentiam, an inſtrument of ſeiſin, a contract, a 
compromit, an acquittance, a} procuratory, 2 
tack, a reverſion, an obligation, or ſome other 
common form of evident. 

But of the late the Lords Ordinaries have 
been in uſe to remit the intrant to two writers 
to the Signet, who examine him on his abilities 
and qualifications, and upon their report of hi; 
being tound qualified, the Lords of courſe grant 
warrant to the clerk to the admiſſion of Nota- 


ries, to receive his Caution, mark his protocal 
book 
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book and take his Oath de fideli adminiſtra. 


tione. 

The intrant muſt alfo take the oaths of aſ- 
ſurance, allegiance, and abjuration, which 
generally takes place before the Lord Ordinary 
in the Outer-houſe. The whole charges of ad- 
miſſion including the clerks fees of the Oaths is 
about L. 17: 17. Sterling, | 

The Notary being thus admitted, in his pro- 
tocol-book, his act of admiſſion and cautionary, 
with the ſign and ſubſcription-manual that he 
is to uſe at the end of all public inſtruments, 
are inſerted. All which ſhall be ſhewn in the 
next title. . | 


& TITLE 


| | | 26 The Mice of a Natary-public. Part I. | 
E IV. 
| Of the Notary's Protocol and Cautioner. 


HIS word protocol 1s derived from the 
Greek ee Primus, and za, MEMDrum, 
becauſe it is the firſt draught of an inſtrument, 
It is defined by Viglius, in the title of the 
Inſtit. de teſt. ordin. n. 5. to be the firſt ſketch ' 
the bufineſs, made for the ſake of memory, fron 
whence afterwards the inſtrument is to be ex 
| tended. 
18 The Emperor Maximillian, in his conſtitu 
' tion concerning Notaries, & 2. ordains, Tha 
i# * every Notary have a protacol, and that | 
keep it carefully, and write in it in order wit! 
{fs « his own hand, all the acts and inſtrumenty 
[6 verbatim, to which he was Notary ; and thz 
| he keep and preſerve a regiſter of them, 
that recourſe may be had to the protocol 0 
« regiſter, both in order to ſupply inflrumen! 
that are loſt, either before or after the N- 
« tary's death, and like wiſe to clear any dou 
« br queſtion that may ariſe from them.” 
By the laws of Holland, the Notary mu 
write down in his protocol all inſtruments ! 
which he was Notary, having the ſubſcriptiof., 
of the parties and witneſſes, and that of . 
Notary himſelf ; and thereafter tranſcribe . 
a4 inſtrument therefrom, bearing, that it agreſ« 
N witldthe protocol. Which if the 1 « 
a | gle 
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W ole, he is to be deprived of his office, and 
 Wundergo an arbitrary pumſhment, Edict. Car. 
V. 4. Oct. 1540. art. 13. vol. r. placit. Holl. 
p. 318. Nevertheleſs the inſtrument is not 
thereby improven ; for this would be afford- 
ing. an opportunity to Notaries corrupted by 
ME vrides, or otherwiſe, to render ufeleſs all in- 
un aruments to which he was Notary, Radelan. 
cur. Utraject. deciſ. 125, n. 2. And by the 
civil law, inſtruments extracted from the pro- 
tocols of Notaries, written by the Notary him- 
ſelf, are held as authentic, and not as copies, 
becauſe they are written by a public perſon; 
wherefore they make faith in judgement, al- 
though the protocol be loſt, arg. J. 17. Cod. et 
L penult. F. de fide inſtrum. et Fachin. controv. 
ur. lib. 11. controv. 38. And it may be infer- 
red from the 77th act, parl. 6. Ja. V. that, at 
that time, an extract from a protocol was pro- 
bative as a principal inſtrument. 
By act 43. parl. 6. Q. Mary, All Notaries 
* are ordained to produce their whole protocols, 
in order that they may be marked by the 
Lords, the leaves numbered, and the blanks 
marked in preſence of the Notary; and theſe 
protocols to be delivered back, without any 
muß inſpection or reading.” And. | 
nt Wl By ad 45. part. 11. Ja. VI. © All Notaries 
* are ordained, betwixt and the firſt of January 
1588, to bring and preſent before the Lords 
* of Seſſion their protocol-books, to be con- 
* ſidered by them. The Notaries failing to 
* preſent their protocols, ſhall not only be de- 
C2 * prived, 
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« prived, the inſtruments given after forth by 
* "hen declared null ; but alſo they ſhall be 
« purſued as tranſgreſſors of the king's laws and 
acts of parliament, and puniſhed as perſons WW. 
« defamed and unworthy to bear office or place 
of credit thereafter.” , 
In all the former acts concerning Notaries, i 
there is no mention made of his cautioner, un-. 
ul this act 45. For the Lords,” by this act 
are, at the inſpection of the protocol-book, to e 
„know how many of the cautioners are alive, MW 
that, to the contentment of the Lords, gather Ne 
„new and ſufficient cautioners be found in 
place of the cautioners deceaſed, or who ſhall 
be found inſufficient. And it is kewiſe ſta- 
tuted by this act, That the bonds and acts of 
« each.cautioner ſhall extend againſt his heirs, 
and that each cautioner to be found in time 
coming by Notaries, for due adminiſtration 
« in their office, ſhall be in ſpecial obliged that 
« their protocol-books ſhall,” within fifteen days 
after the Notary's deceaſe, be brought to 
« Edinburgh, and delivered to the clerk of re- 
% giſter, or his deputes, who ſhall be holden to 
« ſatisfy, at the fight of the Lords of Seſſion, 
« the relict, bairns, or executor of each Notary, MW © 
for the ſame. The protocol-books are to]! 
*« be kept in the king's regiſter, and the clerk MW © ! 
of regiſter and his deputes ſhall be anſwer-W* | 
« able therefore, and make the ſame patent M* | 
to all the leiges having intereſt, upon reaſon- * : 
„able expence.” The reaſon why they are“ 


ordained to be brought to the regiſter is, that t 
falſe 
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falſe papers may be hereby tried, and loſt 
papers may be made up; for if an inſtru- 
ment be loſt, the perſon in whoſe favour it was 
at firſt made may raiſe an action before the Lords, 
craving that it may be made upout of the No- 
tary's protocol: and this, being nobzlrs officii, 
s, N cannot be done before inferior courts ; vide 
1- WH Mackenzic's obſerv. on act 45. parl. 11. Ja. 
ct vl. But the above act has not been duly ex- 
to WM ecuted, as appears from act 22. parl. 22. Ja, 
e, VI. And the reaſon there given for the non- 
er Wl exeggytion is, The intolerable charge it would 
in draw upon the clerk regiſter, to give ſatis- 
all MW © faction to the relict of Notars for their proto- 
a- © cols, in regard of the great number of theſe 
of WM © books.” Wherefore, | 
rs, The King and parliament, by this act, dif- 
ne charges that part of the former, © ordaining the 
on clerk-regiſter to give ſatisfaction to the relict, 
iat &c. and ordains all perſons, relicts, children, 
ys“ executors, or others, havers of any protocol- 
to “ books, as well of Notaries already deceaſed, 
re- “as of Notaries that ſhall happen to deceale at 
to © any time hereafter, to inbring theſe books to 
on, “ Edinburgh, and deliver them to the clerk of 
ry,“ regiſter, or his depute, to be appointed by 
to © him for that effect, under the pain of L. 100 
erk“ Scots ; at the delivery and inbringing of 
er- which protocols by the reli, &c. the clerk- 
ent “ regiſter, or his depute toreſaid, is ordained to 
on-“ make a note of the names of the ſaid reli, 
are &c. of the defun Notaries, to the effect 


hat” that when any ſhall purſue for a tranſumpt 
alle C 3 5 0 ＋ 


him.“ 
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* of any inſtrument forth of the ſame, he ſhall i 
be aſt ricted to ſummon the reli, &c. to the 
* end ſfatisfation, at the modification of the 
„Lords of Seſſion, may be made to them. 
« And by this act it is declared, That the fore- 
« ſaid clauſe of this act for inbringing of proto- 
% cols, extends not to clerks of burghs-royal,f 
*« whoſe reli, &c. are holden to deliver the 
« ſame to the magiſtrates of the burgh, to be 
„made forthcoming to all having intereſt.” 
And by act of ſederunt, the 29th July 1680, 
it is ordered, © That letters on {ix days be di- 
« rect at the clerk-regiſter's inſtance or his de- 
pute to the admiſſion of Notaries, charging 
« the relict, executors, and cautioners of No- 
* tars, to bring in, and deliver to them the pro- 
„ tocols of deceaſed Notaries, conform to the 
« acts of parliament ; and alſo charging Notar 
« who have informal or detective protocols, to 
„produce them at the head burgh of the ſhire 
« where the Notary does reſide, before the ſaid 
« depute; and when cautioners are unſuil. 
* cient, to renew the ſame ; and that general 
« letters be directed, at the clerk-regiſter's in- 
« ſtance, for that end, on a liſt ſubſcribed by 
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In a deciſion, 29th February 1680, there 
Lord Regiſter contra Sir William Primroſe, er 
clerk of the Notaries, it was found, That the 
Regiſter's depute, called the clerk of the Nota- 


ries, was deprivable, for not calling in the pro- 1 
tocols of deceaſed Notaries by the ſpace of five en 
years; to which the Lords found him actually ler! 


—_— 
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dbliged, though it was alledged, That by the 
acts of parliament he was only obliged to re- 
eive the protocols when they were brought 
n, but not to call for them : nor was it poſſible 
or him to know when Notaries died ; and 
herefore, by the above-mentioned act 45. parl. 
Wi. 7a. VI. ſheriffs, Sc. are ordained to ac- 
Wuaint him of the death of Notaries within 
heir juriſdictions: for it was urged, that the ob- 
igation to bring in the protocols being com- _ 
utted to this clerk, and he being only intruſt- 

d with it, the act would be eluſory if he were 
ot obliged to do diligence, ſince none elſe 
ould do it, and he might eaſily inform himſelt, 
t leaſt once a- year. It was alſo debated, That 
dy the above act, the clerk to the Notaries was 
dbliged to underſtand ſufuciently the office of 
1 Notary ; though it was anſwered, That he 
as no further obliged than to draw a bill for 
heir admiſſion. Jide Mackenzie's obſerv. 
pn the above act, and Stair's deciſians, part 2. 
759. ö 
The Notary then gets from the clerk to the 
dmiſſion one of theſe protocol- books; and this 
protocol is marked by the clerk on each leaf, 
dy the ſubſcription of his name; and he pre- 
es a docket to the book, certify ing the num. 
er of pages. | | 


the 

ta- 1 | 

pro- The following act of admiſſion was former- 

five not only inſerted in the regiſter kept by the 

ally lerk of the Notaries, but likewiſe inſerted in 
the 


inſerted in the regiſter kept by the clerk, and 
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the Notary's firſt protocol. At preſent it is only | 


the Notary gets a commiſhon figned by him 
in which the long docket is alfo inferted ; which 
commiſſion, for a further illuſtration of this ſub. 
jeR, I thought proper to infert : and, althougt 
the king's letters are not now uſed to paſs hi 
Majeſty's own hand (as has been ſaid, p. 19.) 
yet they paſs the cachet, and are delivered i 
the Notary, which he keeps. 


At Edinburgh, the 1/t day of February, On 
thoufand feven hundred and ninety-two year: 
and of his Majeſty's reigh the thirty. ſecont 
year. 


N preſence of - Lords of Council and Sel 

ſion compeared A B writer in Edinburgh 
ſon of C D merchant in Edinburgh, and re 
prefented to their Lordſhips, by petition, th: 
he was duly preſented, and fully qualified i 
exerce the office of a Notary- public: An 
therefore prayed their Lordfhips to admit hi 
thereto, upon) his being found qualified in term 
of the acts o parliament. And with the tai 
petition he produced a prelentation of the ten 
afterwritten. 


GEORGE K. 
Lord Prefident, and remanent Lords of Coun 
cil and Seffion, we greet you well: Where: 


we are informed that our lovit 4 B writer ! 
Edinburgt 
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dinburgh, hath by his literature and good 
lucation ſufficiently qualified himſelf to ex- 
ce the office of a Notary-public : Therefore 
e have conſtituted and created him a Nota- 


= 


1b.-public during his life, with all the caſualties 
ied privileges thereto belonging, provided your 
hiM&ordſhips find him ſufficiently qualified for 
9. at purpoſe. And it is our will, that ye ad- 
tit him to the ſaid office, if after trial taken 


e find him ſufficiently qualified for the ſame : 
eceive his oath, and caution for the due ad- 
iniſtration thereof, and authorize him with 
our Lordſhips teſtimonial thereupon. Given 
Edinburgh, Tc. | 

And conform whereto the ſaid Lords of Seſ- 
on having remitted to the Lord: C ard Lord 
to take trial of the qualifications of the ſaid 
B, and they, after trial taken, having found 
Wn ſufficiently qualified, the ſaid Lords of Seſ- 
on, upon the ſaid iſt day of February, admit- 
d the ſaid A B to the office of a Notary-pub- 
, and remitted to the clerk to the admiſfion 

| Notaries, to mark his protocol-book, receive 
s caution, and take his oath de fideli admini- 
W'atione. And accordingly, in preſence of F. 
B. compears the ſaid A B, and makes oath 
deli adminiſtratione. And having received 
om the ſaid clerk an protocol-book, contain- 
Ig the number of ninety-one leaves, all duly 
larked, with the clerk's ſign and ſubſcription- 
lanual upon the firſt, the laſt, and every 
Enth leaf, and with his ſubſcription upon eve- 
other leaf; he the ſaid A B, and X XY writer 
I | 5 | "=o 
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to the ſignet, as cautioner for him, hereby 
na, and bind and oblige them jointly and ſe 
verally, and their heirs, executors, and fucce{ 
fors, for the faid A B his honeſt and faithf 
adminiſtration of his office, conform to law, u 
der the pain of deprivation, and ſuch other py 
niſhments as the faid Lords ſhall inffi&t, an 
Hkewiſe of ſuch fine to be paid by him an 
his faid cautioner as the faid Lords fhall thin 
fit, and to fatisfy and pay to every perſa 
prejudged by his mal-adminiſtration ſuch 
damages as the ſaid Lords ſhall modify, unde 
the penalty of One hundred pound Scots, ov: 
over and above performance. As alſo, tha 
the ſaid Notary fhall uſe the Iike fign an 
fubfcription-manual as is hereto annexed in 
Inſtruments of feifin, refignation, and other ir 
ſtruments of importance which ſhall be giv: 
by him; and ſhall inſert all ſuch inſtrumen 
of importance in his protocol-book, with 
fifreen days after his ſubſcribing thereof, und: 
the like penalty of One hundred pounds Sc 
for each failure, befides forfeiture of his office 
which by ſuch failure ſhall zp/o facto ceaſe an 
become void. As alfo, that how ſoon the pr 
tocol- book now delivered to him ſhall be con 
pletely filled up with inſtruments as aforeſai 
that he the ſaid Notary ſhall, within fifteen day 
thereafter, take a new book, marked by tl 
ſaid clerk, or his ſucceſſors in office; and ſuc 
ceſſively as a former book ſhall be finiſhed, ſh: 
take a new one, marked as ſaid is, under t 
penalty of One hundred pounds Scozs for ea 
5 failure 


05 
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allure; As alſo and under the like penalty, 
hat the ſaid Notary ſhall make patent his pro- 
ocols, to be inſpected by the ſaid clerk, or his 
ſucceſſors in office, as oft as deſired : And that 
he heirs and executors of the ſaid Notary ſhall, 
1thin ſixty days after his death, bring and de- 
liver all his protocol-books to the ſaid clerk, or 
his ſucceſſors in office. And he the ſaid No- 
ary obliges him and his foreſaids to relieve his 


= ſaid cautioner and his foreſaids of the premiſſes, 
b und all coſts and damages thereby, and to find 
wehe w ſufficient caution, in caſe his preſent cau- 


jon ſhall prove inſufficient. And both of them 
onſent that letters of horning on fifteen days 
-barge may paſs upon a decreet to be interpon- 
d hereto, and to which the ſaid Lords have in- 
erponed their authority accordingly, at Edin- 
burgh, the ſaid firſt day of February One thou- 
land ſeven hundred and ninety-two years. 
Here follows the docket, as in p. 36. 


ry % of the commiſſion preſently given and ſub- 
"WY /cribed, upon ſtamped paper, by the clerk, to all 
ee admitted Nutaries. | 


At Edinburgh, the firſt day of February, One 
thouſand ſeven hundred and ,ninety-two, and 


vill of © Aae, reign the FOO ORs 
| fu ent. | 
he Wage. day, AB writer in Edioburgh, be- 
wi ing ain and. lawfully conſtituted and 


created 
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| created Notary by me, and preſented to th: 
Lords of Council and Seſſion, is, after exz 7 
mination, found qualified, and thereupon adi 
mitted by their Lordſhips a Notary-public, witt 
His Majeſty's authority to uſe and exerce the 
ſaid office as fully and freely as any other doe 
or many do within Scotland. And as he hat! 
given his de fideli adminiſtratione, and receivel 
a protocol book, conſiſting of ninety-one leave 
all duly marked by the clerk hereto ſubſcrit 
ing, ſo he hath found caution for the hone! 
faithful, and due adminiſtration of his offict 
conform to law, and is to uſe the like ſign ani 
ſubſcription manual, as is hereto annexed, in al 
inſtruments of ſeiſin, reſignation, and other i 
ſtruments of importance which ſhall be givet 
by him. Extracted from the records of th: 
admiſſion of Notaries by me 7. R. B. cle 
thereto, this firſt day of February One thouſan 
ſeven hundred and ninety-two. 


Follows the fign and ſubſcription manual, fol 
uſed by the ſaid A B in all inſtruments of it 
portance. 


DEAE THEE ego vero A | 
ff Preamilli atteſtor. A Clericus Edinburgen 
AB N. P. A /# dioceſeos, ac N 


tarius publicus auch 
N ecfs:. I co ritate regali, ac þ 
Dominos Concilii et Seſſionis ſecundum tenore 


act: Parliamenti — Juia præmiſſis onm 
ä b 


* 
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bus et fingulis, dum fic ut premittitur, dicerentur, 
gerentur, et fierent, una cum prenominatis teſti- 
bus preſens per ſonaliter, interfui; eaque omnia 
r fingula premiſſa fic fieri et dici vidi, et ſcivi, et 
zudivi, ac in notam cept, ideoque hoc preſens pub- 
cum inſtrumentum manu mea (vel aliena) fide- 
iter ſcriptum exinde confect, ac in hanc public: 
nſtrumenti formam redegi, ſignoque, nomine, et 
ognomine meis ſolitis et conſuetis, ſignavi et ſub- 
fcripfh, in fidem, robur et teſlimontumwveritatis om- 
num et ſingulorum præmiſſorum rogatus et re- 
puiſitus. e 


The above docket is alſo written at the end 
the act of admiſſion, in the clerk's re- 
ziſter, in a column towards the right hand, 
nd towards the left is written the Notary's 


bt . . 
Air gn and ſubſcription manual, and at the foot 
Hanllhe cautioner ſubſcribes, and again the Nota- 


y for his relieſ. And further, this docket 
uſed by the Notary in all inſtruments of mo- 
ient ; and for inſtruments of lefler moment 
e has another ſhort one, which is not made 
p of a number of fixed and unalterable words, 
ke the atteſtation ſubjoined to inſtruments of 
igher importance, but is ſuch as the Notary- 
llo aſſumes to himſelf at his admiſſion. One 
r two of which IL have thought proper to ſub- 


gene 
* zin, and ſhall not repeat them hereafter; as 
auch vidiafſers.---Que atteſtor.---Pramiſſa efſe 


ra, ego A B Notarius publicus requiſitus, at- 
or: Or, 1ta eſſe ut premittitur, ego A B. N. 
. rogatus, atteſtor: and the like, 
D | | Beſides 
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* Beſides theſe dockets there are two or three 
more compoſed of a certain -form of words 
ſuitable to the buſineſs or paper they are ap. 
plied to; and that either in atteſting doubles 
of original papers, or ſubſcribing for perſon, 
who cannot write. The docket adjected to 
copies of writs will run thus. 

« What is above [or before] written, is a 
* true, full, and exact copy of the original, Sr. 

& [here take in the name of the paper] made and 

granted by A to B, of the date, tenor, and 
contents particularly above | or before] Writ. 
ten, without addition, diminution, or altera. 
« tion whatſoever ; being duly collationed and 
compared by us Notaries-public, at, C- 
„before theſe witnefles, c.“ | 


"vi The ſame in Latin. 
ft Duod eft fupra [vel antea] ſcriptum, eſt vera 


Plena, et exacta copia originalis, &c. fadte t 
| conceſſæ per A, ad et in favorem B, de data, tt 
nore, et contentis particulariter fupra ſ vel ai 
tea] ſcriptis, abjque additione, diminutione, t 
variatione aliquali, debite collationata et confi 


ta, 


rata per nos Notarios publices ſubſcribentes, M 
pud ---- die menſis - ann Domini mill 
feptingentefimo nonageſumo fe cundo, coram lone 
reſtibus, &c. | 
Another form of the ſame. 7 


* I A Notary-public under ſubſeribing, 0 = 


6s hereby teſlify, that this preſent copy abo Ss 
| þ «* written, taken from the original inſtrumeWouag 


© or contract, Sc. of the date and tenor 1! 
«:- SG lengt OW. a 
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II. 

ee length above written, being diligently heark- 
rds - ened, ſeen, and read by me; and becauſe 
ab. in all things, and by all things, I found it 
2 to agree verbatim with the principal and 


original above ſpecified ; and that it is nei- 
ther raſed nor cancelled in any part there- 
„of; therefore I, together with another No- 

tary-· public, have ſubſcribed the ſame, te- 
« ſtifying this by our ſign and ſubſcription 
* manual, at ------ before ------ witneſſes ſpe- 
* cially called and required to the premiſ- 
" ies,” 


« Soit1s, I D, Notary-public, and co-notary 
in the premiſes, ſpecially called and requi- 
red, do teſtify the truth of the above- named 

copy, in all things, and by all things, as a- 
bove ſet down, by this my ſign and ſubſcrip- 

tion manual.“ | | | 


The docket adjected to writs when perſons 
cannot write, will run thus: 
c. De ſpeciali mandato difti A (a), calamum 
1parangentis, ſcriberegue neſeientis (b), ut afſeruit, 
ego B Notarius publicus pro es ſubſcribo. 

ita Notary ſhall accept a bill of exchange for 
one who cannot write, the docket may run thus: 
B24. 6.00 


(a) If the perſop be unknown to the Notary, add, non 
mibi, fed diftis teflibus noti, prout iph afſeruerunt, | 
lt theperton could write, but by tome diſeaſe or tem- 
poral impediment, is hindered, and here, ob ægritudi tem, 
bodogram, paralyſin, vulnus, & c. as the fad is. 
Theſe dockets are all as valid in Engliſh, and as common 
ow-a-days | 
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De fdeciali mandato dicti A, calamum tangen- 
tis, ſeribereque neſcientis, ut afſeruit, ego B No- 
tarius publicus acceptationem billz cambu ſupra- 

ſeripte pro eo ſubſer ibo, apud die menſis ---- 
anno Domini -, coram bis teſtibus .. 
ad premiſſa vocatts et requiſitis. 

e co-notary's docket : 

Et fimiliter, de ſpeciali mandate, &c, ego C 
Notarius publicus, et co-notarius publicus in pre- 
miſſis, acceptationem, &c. data, loco, et coram 
teftibus ſupraſcriptis. 

The Notary being thus furniſhed with all 
things neceſſary, may practiſe over all Scot. 
land, in all honeſt and lawful bufineſs rela- 
tive to his office; which may be reduced to 
the following heads. 

1. The giving, forming, and extending of 
inftruments when required by parties. 2. 
The giving and extending of notorial copies 
of papers. 3. The ſubſcribing of writs and 
ſecurities for and at the requeſt of perſons who 
either cannot write themſelves, or who can 
write, but by reaſon of ſome fickneſs or indif- 
poſition, or other temporal impediment, are at 
the preſent time incapable. Which ſhall be 
diſcourſed of in their proper place. 


PART 


PART I 
Of Notorial Inſtruments of all kinds. 
1 1 LK 


Of Inflruments in general. 


N the former part of this treatiſe, I have 

given a ſhort account of the different 
einds of Notaries, and the way preſently uſed 
admitting || achas incline to practiſe that em- 
ployment in this kingdom: in the next place, 
come to narrate the ſeveral kinds of inſtru- 
nents, that are commonly now in uſe, as well 


to 

for the completing, as thoſe requiſite and ne- 
. of W<flary for the extinction of hentable rights; 
2. doing of which I ſhall endeavour, as much 
pies s poſſible, to illuſtrate the inftruments, ſo as 
1 hat one may be enabled to extend, form, and 
ho raw up any inſtrument whatever. | 
can An inftrument may be defined, A. ſolemn 
dif. Nd duly regulated deed or writing, made and 
e at ven under the band of a Notary-public, as a 


| 'be aud evidence of what is legally done, and 
ormally therein repreſented. 

The requiſites of all inſtruments, as well as 
is every other law- writing, conſiſt in its being 
greeable to law, and ſuch as is in common uſe ; 
ts being certain either in itſelf, or relatively, 
vith reſpect to another writing mentioned in 
t, and to which it refers, and by which it can 
de made certain and determined, and from 

ARI 9 which 


— "The fettled order and tenor commonly 
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which may appear what it contains: for it is 
equipollent in law, not to be, and not to ap- 
pear; and an inſtrument that is doubtful, un- 
certain, or general, makes no faith, 

In its form, it muſt be perfect, i e. have 
all the uſual clauſes of ſtyle, and other ſolem- 
nities; it muſt not be raſed or ſcraped with a 
knife, or vitiated in any part of it, which will 
mar and keep it from being probative : for e- 
very writing is individuous, i. e. it muſt be ad. 
mitted wholly or rejected wholly, except it 
confift of divers articles of ſeparate matter, fo 
as one of them do not relate to the other, and 
may ſubſiſt by itſelf; but this is doubtful, and 
depends on circumſtances in arbitrio judicis. 
The mind and deſign of parties ſhould be 
diſtinctly fet down, and expreſſed in words not 
vitious in orthography or grammar, and the ſen. 
tences well conceq ed, that the writing be ef. 
fectual and obliga ry: for the words ſet down 
are to be judged not to be idle, but operative, 


made uſe of in that kind of writing, and e- 
ſtabliſhed by immemorial cuſtom of ſtyle, is t. 
be obſerved. 

Of this order in general there are three 
parts: 7. The beginning, from which th: 
minds of the contractors may be gathered 
2. The middle, which is regulated by th 
extremes, i. e. the antecedents and conſe 
quents. 3. The end or conclufion. 
The requiſite ſolemnities in all inſtrument 
by the civil law, were theſe following: I. 


ye 
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year of the emperor's reign ; the name of the 
preſent conſul; the number of the indiction; 
the month, and day of the month on which 
the inſtrument was made, Novel. 47. cap. 1. in 
pr. 5 1. the witneſſes namesand deſignations 
preſent, Novel. 73. cap. 1. & 2. and ſee We- 
nb. ad and. defide inſtr. u. 5. the name of the 
Notary: and to all which the Emperor Maxi- 
milian, in his conſtitution concerning Notaries, 
5 made in the year 1512, f 1. ordered, that the 
it name of God ſhould be invocated in the begin- 
ſo ning of all inftruments. 

ind In this kingdom inſtruments of moment are 
maß completed by the ſolemnities following: 1. 
3 1. The invocation. 2. The year of our Lord. 
de 3. The month. 4. The particular day of the 
not month. 5. The year of our Sovereign's 
ſen- reign. 6. The preſence of the Notary 
ef. and witneſſes. 7. The compearance of the 
dvi party, or his procurator. 8. The ſubſtantial 
ive part of the inſtrument. 9. The requiring in- 
oni ſtruments from the Notary by = Aa bg con- 
d e cerned upon what was done. The place 
where, and the particular hour — the day in 
which the inſtrument was taken. 2x1. The 
names and deſignations of the witneſſes pre- 
lent. Laſtiy, The Notary's docket. All which 
will be clearer by the tollowing example. 


N nomine Domini (a) noſtri Feſu Chriſti, A. 
men. Per hoc preſens publtcum inſtrumen- 
: | tum 


1600 Vel, In Dei namine, Amen. Vel, [n nomine Puri Ci. 
» te Nin Sandi, Amen, e 


, 


- 
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tum cunctis pateat evidenter et fit notuin, quod an- 
n wncarnationts Domini ilieſims ſeptingentefamo 
nonageſi no ſecundo, menſis vero, Feoruari dic 
prima, regmgue S. D. N. (a) Georgu Tertii, 
Dei gratia, Magus Britannia, France, et- Mi- 
hernies Regis, ſideigue def, ſhris, anno trigeſumo 
ſecundo, in mei Notarii publici tefliumgue ſubſcr i- 
_ hentium (h) preſentia per ſonaliter comparuit A, 
hoc loco inſtrumenti pars ſubſtantialis inſeri— 
tur, etdeinde ſubſequuntur hae verba |, de et /u- 

quibus onmbus et ſinguli f dicius A, a me Vo- 
tario publica ſubſ ribente, ſibi fiert petiit unum 
vel plura injerumentim feuinſtrumenta, publ:cuin 
ſeu publica. Acta erant hec Edinbur gi, in dom? 
B mercatoris ibidem, in clauſura vu WMcata 
et in injeriore camera ejuſdem, horas inter 
—— -et-----ante | vel paſt | meridiem dic, menſe, 
anno Domini regnique Regis ſupbraſecriptis, pre- 
fentibus ibidem probis viii w et D teſtivas ad 
premifſu vocatis pariterque rogatis et repuijſitis. 
Deinde ſubſequitur ſignum cum ſigillo Nota- 


Rub. The ſame in Engliſh. | 
IN the name of God Amen. Be it known 
to all men by this preſent public inſtru- 
| ment, 
{a) By theſe letters S. D. N. is to be underſtood Sere 


niſſimi Domini naſtri and I find that the Reman emperors, 
in all public initruments, were called Sacratiſimi. 

(5) In old ſtyle, it was ſub/criptoram, but ſince the act 
of parliament 10681, all witneſſes muſt ſign inftruments of 
importance, (as ſhall be noticed hereafter ) ; and there- 


fore, ſince that act, this word is changed from ſubſcripto- um 
to /ubſcribentiam, * * W 
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ment, that upon the firſt day of February, One 
thouſand ſeven hundred and ninety-two years, 
and · of the reign of our Sovereign Lord George 
the Third, by the grace of God, King of Great 
Britain, France, and Ireland, defender of the 
faith, the thirty fecond year, in preſence of me 
Notary- public, and witneſſes ſubſcribing, com- 
+ {peared perſonally A, [ here inſert the ſubflantial 
art of the inſtrument, and then the formal, as 
vllows ;]J whereupon all and ſundry the pre- 
J miſſes the ſaid A aſked, required, and took in- 
ſtruments, one or more, from me Notary-pub- 
„uc. Theſe things were done at Edinburgh in 
the hoyſe of B merchant there, in cloſe, 
4 Wand in the lower room thereof, betwixt the 
hours of — and — before ſ or after] noon, be- 
„fore, and in preſence of C and D, witneſſes to 
f ; _—_ premiſſes ſpecially called and requir- 
% Wed Tc. | 1 * 
*. As to the place where the inſtrument was 
made, it is to be remarked that it is twofold: 1. 
he place in general, as that of a city, village, 
manſion-houſe, Sc. and, 2. What the lawyers 
term locus leci, or the ſpecial houſe, or particu- 
lar room of that houſe, as in the above inſtru- 
ment ; as to which, if the buſineſs require the 


nt, cus loci to be mentioned, then the inſtrument 
ere nuſt bear it. Vid. Author. Artis Notariat. 


The words aſked and requiredare ſo neceſſary 
in all inſtruments of importance, both with re- 
ſpect to the Notary and witneſſes, that Craig, 
lib. 2 dieg. 7. tells us, that the omiſſion —_— 


s of 
ere- 
7 um 
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ef with reſpect to the Notary, will vitiate the 
inſtrument; and further adds, that the diffe- 
rence betwixt the Notary's being aſked and re. 
quired, and the witneſſes, is, that the requii- 
tion of the Notary is always to be expreſſed, 
but that of the witneſſes may be ſometimes 
preſumed, 

Of old, the inſerting and deſigning of wit- 
neſſes was ſufficient, although they did not 
ſubſcribe ; but by at 5. parl. 3. Charles II. all 
writzare declared nulkand improbative, except 
the witneſſes ſubſcribe; and the act particu- 
larly mentions, that witneſſes muſt ſubſcribe 
all inſtruments of ſeiſin, refgnations ad rema- 
nentiam, and inſtruments of intimation of aſſigna- 
zions, tranſ{ations, or retruseſſiont to bonds, &c. 
From this ſtatute it is fit to obſerve, although 
other inſtruments taken by Notaries, not men- 
tioned in this act, continue in their former con- 
dition, and need no ſubſcribing witneſſes; never. 
theleſs it is more ſecure, that witneſſes ſubſeribe 
all kinds of inſtruments, which will the better 
fix in their memory what they ſign: for which te 
end every Notary ought to be cautious to have ft. 

nt with him, at all his inſtruments, ho- n 
neſt and faithful witnefles, not liable to any 
exception, and always ſuch a number of then ax 
as are requifite and neceſſary for the particu-W 7 
lar buſineſs to which they are called; and the he 
more the hetter ; but at the leaſt two. Vid th; 
fr a, tit. 8. for 
| Inſtruments of leſs moment do not require ow 


fo many ſolemnities; and the invocation is gif cos 
nerali 


— - ate ou 83. 


ſecundo. 
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nerally omitted ; and, for moſt part, they be. 
gin with the place, day of the month, and par- 
ticular name thereof, the year of God, and of 
the king or queens reign, 4a the following | 
manner: 

Apud Edinburgum, prima die menſis Fobrus- 5 
rii, anno Domini milleſimo feptingentefimo no- 
nageſimo ſecundo S. D. N. regis anno trigefimo 
Dua die, in mei Notarii publtcietteſtium, 
&c. Or thus in Engliſh : © At Edinburgh, the 
« firſt day of February, One thouſand ſeven 
« hundred and ninety-two years, and of his 
«' Majeſty's reign the thirty-ſecond year. 
« The which day, in preſence of me Notary- | 
public, Fc.“ 

There are, in moſt part of ume 
three perſons neceſſary, beſides the witneſſes, 
as in ſeiſins, intimations, requiſitions, Cc. 

For the compleating of ſeiſins, the preſence 
of the ſuperior or his bailie, the vaſlal or his 
attorney, and the Notary, are requiſite ; for 
intimations, the perſon intimator, the perſon 
to whom intimate, and the Notary ; tor requi- 
litions, the perſon requiring, the perſon from 
whom required, and the Notary. 

As a Notary is a fort of judge, (the civilians, 
as has been already obſerved, call him a char 
lular one), exerciling voluntary juriſdiction, 
he can do nothing but at the deſire, and by 
the order of parties, or their procurators; there- 
fore he cannot be Notary and witneſs to his 
own deed, as was found in the cale Leckie 
contra Cuningham, 20th November 12627, ob- 

ſerved 
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ſerved by Durie ; nor can he be both procura. 
tor and Notary, Mackenzie's Inſtitutions, book 
3. tit. 5. F 3. and Scot contra Drumlanric, 
yay 3. 1628, obſerved by Durie : neverthe. 
is, according to foreign cuſtom, and for the 
facilitating of commerce, it is ordinary for 
Notaries in this kingdom to proteſt bills at the 
deſire of merchants without any procurator. 
When one is authoriſed and impowered by 
another to appear in any buſineſs as his procu- 
rator or attorney, it ought to be done by a writ 
under the party's hand ; and although the 
conſtituent's papers are frequently holden as 
ſufficient, yet the Notary ought to be conſci- 
ous of this mandate to the procurator : how- 
ever, in requiſitions this does not hold; fur an 
inſtrument of requiſition was found null, be- 
cauſe it did not bear a procuratory produced 
the time of the requiſition : and, although an- 
other inſtrument was produced, extended by 
the ſame Notary, bearing a procuratory pro- 
duced, the Lords refuſed to admit the tame, 
after the judicial offer of the firit (the caſe not 
being betwixt the wadſetter and reverſer, but 
betwixt a creditor and donator) ; although it 
was pled in ſupport of the firſt inſtrument, 
That the Lords had, in many caſes, ſuftained 
requiſitions or premonitions by procurators, 
without mention either of the production ot 
reading thereof, when an anterior procuratory 
is produced in proceſs, and when the procura- 


tory was not called for, i2th January 1677. 
| | the 
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the creditors of Wamphray contra the Laird of 
Calderhall, obſerved by Stair. | 
Likewiſe the party authorized as procurator, 
ſhould not only have a procuratoty, but it is 
alſo incumbent on him to deliver his procura- 
tory to the Notary, to the effect the Notary 
may read the ſame to the party, although the 
perſon to whom utimation is made ſhould nei- 
»y ther deſire nor require to fee the procuratory ; 
u. for the Notary's reading thereof, without the 
rit MW procurator's order and direction, is not an act 
he of his office, nor does it belong to him to be 
a; M8 Notary to his own deed, but in ſo far as he has 
ci. Wl the preceeding warrant of the requirer : where 
r. fore it is neceſſary for the procurator to deſire 
the Notary to read the ſame : upon which he 
ought to do it, and give inſtruments thereon. 
Nor will a probation by witneſſes, that the 
procu atory was produced, be admitted; be- 
cauſe ſuch ſolemuities are not preſumed, and 
cannot be proven by witneſles, but by valid 
and formal inſtruments, Dir/eton, p. 211 
Requiſitions made to minors muſt alſo be 
made to their tutors and curators perſonally, 
or at the market-croſs by letters of ſupple. 
ment; and although an inſtrument of requi- 
ſition bear that it was made at the market-croſs 
to tutors and curators, yet without theſe letters 
it will be null, as was found 15th June 1680, 
Gordon contra Earl ot Queentberry, obſerved 
dy Stair, But requiiirions made to minors by 
their ſuperiors, to cone to treat and confer up- 
dn a purpoſe of marriage, or th: like, needs 
EE not 


* 
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not be made to their tutors and curators, but is 
ſufficient if made to the minors themſelves; 
becauſe the conſent of tutors and curators is 
not requiſite to the minor's marriage, and ſo 
they need not be required; as was found zd 
July 1622, French contra L. Thornidykes, ob- 
ſerved by Durie. | 

Although what in the daft part has been 
ſaid anent the Notary's protocol, may be 
thought ſufficient ; yet, by the following de. 
cCiſion, Notaries will obſerve how cautious they 

ought to be in making out and ſigning the mi. 
nute of any buſineſs, or inſerting it in their 
protocol; leſt, by any unforeſeen accident, 
they, by their” negligence or omiſſion, may 
render the whole buſineſs abortive, and there. 
by ſubject the party-employer to a great dell 
of fruitleſs charges and expenſes. | he ca 
was thus: A requiſition from a debtor being 
made in preſence of witneſſes, and an inſtru 
ment thereon required from a Notary, wi 
wrote with his own hand a minute, but de 
- ceaſed while an inſtrument was to have bee! 
extended; the requirer purſued the debtor t 
extending and making up the inſtrument ; and 
. craved, that be (the debtor) and the witneſl 
might be examined; and that, upon probat 
- on that the requiſition had been made conton 
to the ſaid minute, an inſtrument under t 
clerk- regiſter's hand ſhould be equivalent! 
one which the deceaſed Notary might ha 
ſigned. The Lords refuſed the ſaid deſire, 
reſpedt the ſaid minute was neither ſubſcrib 


| 
( 
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the Notary, nor in his protocol. And Dirleton 
in this decifion, deri/. 102. adds, That requi- 
fition, or ſuch aftus legitimi, cannot be proven 
but by inſtruments perfected as to all neceſſary 
ſolemnities, at leaſt the minutes of the ſame 
under the Notary's hand. And though the 
debtor, or party concerned, may know that 
ſuch deeds were done de fatto ; they may be 
ignorant, and are not obliged to declare whe- - 
ther they were legally done or not. 

As to the particular ſort of paper, or materi- 
al on which inftruments of conſequence are 
to be writ, the conſtitution of the Emperor 
Maximilian, mentioned above, ordains all no- 
torial inſtruments to be written on parchment ; 
but Gail, in his pradl. o/. lib. 1. oh. 119. n. 3. 
adds an exception, Unleſs by cuſtom it be o- 
therwiſe ; becauſe (ſaith he) ſuch cuſtoms are 
allowed of in the ſovereign court of the empire, 
called the Imperial chamber, notwithitanding, 
of that conſtitution. 

Formerly in Scotland inſtruments of impor- 
tance, ſuch as feiſins, Sc. were either written 
on parchment or paper; for there never was 
a legal neceſſity to write them on either, until 
that by an act of the Britiſh parliament, the 
zoth year of Queen Anne, it is ſtatute, That 

* all mſtruments of reſignation of any heritable 

right, as of houſes, lands, tithes, mills, fiſh- 
* ings, &c. all charters of reſignation, confir- 
mation, Novodamus, or adjudication, retours 
* of any ſervice of heirs, precepts of Clare con- 
* ſtat, and ſeiſins of all kinds, &c. ſhall be writ- 
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ten upon ſtamped vellum, under .the pain of 
nullity. On all which ſkins, whereupon the 
ſaid evidents are ingroſſed, there, is a duty of 
2.8. 3 d. Sterling, befides the price of the vel. 
lum, paid to the collector of the ſtamp- duties; 
and this duty is to continue for the —_ of 32 
years, from and after the 10th of June 1712: 
and all writings, rights, and obligations afore- 
ſaid, written on vellum and not ſtamped, ſhall 
not be available in law or equity, unleſs L. 5 
Sterling, together with the above duty for eve. 
ry ſuch writing, be paid. But this duty is by 
act of 23 Geo. III. raiſed 4 9d, and made 
perpetul. 
There are in Scotland various kinds of in- 
gruments. made uſe of; ſome of which are re- 
quiſite and neceſlary for completing or extin- 
guiſhing heritable rights: fa the firſt of which, 
_ Inſtruments of ſeiſin and reſignation relate; to 
the latter, inſtruments of premonition, conſig- 
nation, requiſition, and attendance. To the 
completing of perfonal rights relate inſtru- 
ments of poſſeſſion, intimation of perſonal ob- 
ligations, and inſtrumeuts requiring perſons to 
do, pay; or perform ſomewhat, or ſomewhat to 
be done by the taker of the inſtrument ; ; as re- 
quiring ſums due by bills or bonds, where there 
is a clauſe whereby the creditor is obliged to 
require his money; or inſtruments that a debt- 
or is to conſign a ſum due by bond, if the cre- 
ditor refuſe to accept of the ſum; amidſt a 
number of others, as you will fee by the ſequel. 


TITLE 
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THTLE u. 
Of Infirunents.of Scifin, 

A Formal ſeiſin (as defined by my Lord 


Stair) is, The inſtrument of a Notary- 
public, bearing the delivery of ſymbolical poſ- 


ſeſſion by the ſuperior or his bailie, to the vaſ- 


ſal or his attorney, by delivery of earth and 
ſtone, and other ſymbols accuſtomed, upon the 
ground of the fee. 

Before the reign of King James I. the form 
of tradition of lands and houſes, Cc. was very 
uncertain. Some were of opinion, that poſſeſ- 


ſion could be given by the ſuperior by ſtaff 


and baſton, at any place, and even not upon 
the ground of the lands; others, that the deli- 


very of the keys was ſufficient ; and others 


thought, that poſſeſſion could only be given in 
the ſuperior's court; and there were ſome who 
were of opinion, that it might be given before 
the other vaſſals, although not in the court. 
Craig, ib. 2. dieg. 7. tells us, the old form 
was, that the ſeller of lands or houſes went out 
of the door, andthe buyer entered; ſo that the 
opening and clofing of the door was a perfect 
feifin : that thereafter, tradition or ſeifin was 
given by delivery of a penny to the bailie : 

and adds, that long thereafter, even near to 
his time, the bailie's ſea) upon the ſuperior's 
diſpoſition, charter, or precept, was ſufficient 
to inſtru delivery of poſſeſiion, -Therefare, 
| | 2 3: RES © 
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till the time of the ſaid king, any charter, dil. 
poſition, or precept, from & ſuperior to a vaſlal, 
mentioning his heirs; or an heritable right, 
with true and real poſſeſſion. without ſimulati. 
on, was ſufficient to complete the fee. 
Neither was there neceſſity in any caſe to 
prove the delivery, or the ſuperior's entering 
the vaſſal in poſſeſſion ; but that was preſum. 
ed from the poſſeſſion itſelf : and therefore it 
needed not be debated how the vaſſal entered 
into poſſeſſion, or what warrant the baile had 
to give him poſſeſſion; or what warrant the 
perſon had as procurator or attorney for tlie 
vaſſal who received the poſſeſſion for bim; lor, 
if the vaſſal was in the natural and civil pol- 
ſeſſion, all theſe powers were preſumed. 

But the name of Attorney (which is but {c). 
dom uſed with us, except in caſes of ſciſin) 
together with the ſolemnities of ſeiſins by the 
inſtrument of a Notary, was firſt introduced 
dy the ſame K. James, about the year 1435, 
he having brought them from England, (wheit 
he bad been long captive) and the Engl 
from France, as Craig u in the aboye-cited place 
| relates. 

By all which it appears, that at t this time i 
would be of no effect to make a real right, 
-without the atteſt of a Notary. In which ſenſ: 
te yulgar maxim is to be underſtood, Nulli 
« fafina, nulla terras which is not only neceſſan 
to the firſt vaſſal, but muſt be renewed to al 
is heirs and ſucceſſers; ; and there fore eveij 
pen be infeft in fees; otherwiſe, if thy 
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die uninfeft, they never attain the real right, 
but a poſleflory title to the fruits and rents ; 
which will belong to their executors, in ſo far 
as unuplifted, from their predeceſſor's death, 
till their own death, or renunciation to be 
heir; and will be affected for their proper 
debts; which will not affect the heritage, gr 
the next Leir entering, who muſt enter 4 
the defun&t who died laſt infeft, and will be 
liable for his debts: but not for thoſe of his 
apparent heir, who was never infeft : for the 
property or dominion of lands, or other ſub- 
jects acquired by diſpoſition, permutation, or 
any other ſingular title, is never underſtood, in 
the conſtruction of law, to be thoroughly in- 
yelted in the perſon of the acquirer, but, on 
the contrary, deemed to remain with his au- 
thor until he has perfected his right by ſeiſin. 
But by ſtatute 1695, c. 24. it is declared, that 
an heir paſling by his immediate anceſtor who 
had, been three years in poſſeſſion, and 
ſerving himſelf heir or ſucceeding; by adjudi- 
cation on his own. bond to one more remote 
ſhall be liable for the debts 'and deeds of the 
interjected perſon to the value of the eſtate x 
winch he enters. _ | TER 
Seiſin, when no latency or fraud can he 
qualified, may be taken at any time upon a 
lawful day; for a ſeiſin, although it bore to 
have been taken circiter horam nouam poſt me- 
diem, was found valid, 19th November 1679, 
Arnot contra Turner, obſerved by Stair. - 
When lands lie contiguouſly, one ſviſin ſerves 


for 


3 


trouble of taking different feiſins: but if the 


nity of a barony, or united together in one 


* tained by his Majeſty's lieges, by the fraudu-if 
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for all, unleſs they be held by different ſupe. 
riors, or by different tenures ; and in either of 
theſe caſes the contiguity does not ſave the 


lands be diſperſed into diſtant places, or if the 
tenements are of diverſe kinds, every diſtin 
parce], or particular tenement requires a ſpe. 
cial ſeiſin, unleſs they be united into a barony; Ml 
for, according to Craig, lib. 2. dieg. 7. Put Ml 
ſunt fundi diſcontigui, nec in charta uniti, toti. Ml 
dem ſafine debent intervenire, uti plenum tran. 
feratur dominium. . a 

But, if they are either erected into the dig- WM 


tenement, one ſeiſin at the place appointed by 
the union, or upon any part of the united lands, 
if no ſuch place is mentioned, becomes ſuflici. 
ent for the whole. As to the advantages be- 
longing to this union, ſee Craig in the above- 
cited place. 

It hath been already told at what time ſei Wc 
fins were introduced into this kingdom; yet i 
from the narrative of the ſixteenth act᷑, pari WE) 


8 22. Ja. VI. we may obſerve, that notwithſtand · N 


ing this way of tranfmiſſion of property, bye 
the atteſt of a Notary, was clearer and more ſe-· Ne 
cure for purchaſers, than any formerly uſed; 
nevertheleſs, until the erecting of the public 
regiſters, by which this act are injoined, pur- 
chaſers were very unſecure, as from the act it- 
ſelf it appears; for it ſets forth, That our So 
« yereign Lord conſidering the great hurt ſul- 


« Jent 
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« Jent dealing of parties, who have annailzied 
their lands, and received great ſums of mo- 


« ney therefore; yet by their unjuſt conceal- 
ing of ſome private right formerly made by 


the them, render the ſubſequent alienation, done 
nt for great ſums of money, altogether.unprofit- 
pe- “able; which cannot be avoided, ume a, 


« faid-private ri bes be made publicand 
to his Highnels's lieges : for remedy 1 
and of many inconvenienccs which may 2 
« ſue thereupon, his Majeſty, with advice and 
« conſent of the eſtates of parliament, ſtatutes 
* and ordains, That there ſhall, be a public re- 
« piſter, in the which all reverſions, 8 


by bonds and writs for making of reverſions, or 
nds“ regreſſes, aſſignations han, diſcharges of 
kci- the ſame, renunciations of wadſets, and grants 

be. of redemption, and ficlike all inſtruments of 


ſeiſin, ſhall be regiſtrate within ſixty days af- 
ter the date of the fame,” &c, But this act is 


ſei. not extended to ſeiſins and reverſions within 
yet Nburgh, nor to reverſions incorporated in the bo- 
party of the infeftments. And likewiſe, the act 
and-· Nerdains the clerk to regiſter theſe different evis 
„bents within the ſpace of forty-eight hours 
e ſe- Next after the receipt thereof, and to ingroſs 
ſed; he whole body of the writ in the regiſter, un- 


er the pain of deprivation : and within the 
ame ſpace to deliver to the preſenter of the 
me their evidence marked by him, with the 


r 80. ay, month, and year of the regiſtration, and in 
ſul. hat leaf of the book the ſame is regiſtrate. 
ad all theſe fecurities are to be regiſtrate ei- 


ther 
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at the ſeveral places named in this act. Sir 
George Mackenzie, in his obſervations on this 


of Pourie, obſerved by Stair, where this queſ- 
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ther in the general regiſter kept at Edinburgh, 
or in the particular regiſter of every ſhire, kept 


of the act, ſtates a queſtion, Whether, when 

ds lie within different ſhires, but are unit. 
ed; if in that caſe they are to be regiſtrate in 
the ſhire where the place hes, at which the 
ſeifin is to be taken by the charter of union, 
or at all the places where the lands lie? But! 
would think, for ſhunning any inconveniency 
of this nature, the regiſtration of ſuch ſeiſins 
in the general regiſter at Edinburgh would be 
ſufficient. However, I ſubmit this to people 
of better judgement, eſpecially ſeeing that by 
a deciſion, r2th June 1673, Faa contra Laird 


tion occaſionally occurred in the debate, the 
Lords left it undetermined. Sir George fur. 
ther adds, That ſince this act of parliament re- 
quires, that all ſeiſins, renunciations of wadſets, 
Oc. ſhall be regiſtrate, I think (ſays he) the 
bookingof them is neceſſary. Nor is it ſufficient 
(as ſome pretend) that they are produced and 
marked by the clerk ; becauſe (as they ſay) 
the heges can do no more, and they ought not 
to be puniſhed for the clerk's neghgence ; fot 
if this were ſufficient, no ſingular ſucceſſor 
could be ſecure ; and the producer may put- 
fue the clerk if he book them not, ſince the 
act of parliament requires actual regiſtration. 
My Lord Stair, although he ſpeaks nothing 


of a purſuit of this nature, nevertheleſs in hi 


Lali. 


l 


; fot 
>ceſlt 
put 
ce the 
tion. 

oth1ng 
in bl 


Lali. 


kb, 2 tit. 2. § 22. ſtates the queſtion thus: 
« If the keeper of the regiſter of ſeiſins do, ac- 
« cording to the cuſtom, mark the ſeiſin regi- 


« ſtrate, and atteſt the ſame by his ſubſcripti- 
« on, and yet by negligence or fraud, ſhall not 


s jinſertitin the regiſter; whether in that caſe a 


« purchaſer bona fide, for cauſes onerous, 
« thoughinfeft thereafter, will be excluded by 
« that prior infeftment marked by the clerk, 
« and not recorded ? Though nothing has been 
« obſerved in this caſe, yet if ſeiſins marked 
«4 regiſtrate, though not found in the regiſter, 
« were found ſufficient againſt ſingular ſucceſ- 
« ſors purchaſing thereafter, the deſign and te- 
nor of this ſtatute would be eluded ; for the 
« ſtatute bears, If they be not regiſtrate, 
« (which muſt import their being inſerted in 
« the regiſter), they are null.” And therefore, 
though the keeper of the regiſter hath atteſt- 
ed ſuch ſeiſins to be regiſtrate, yet truly they 
are not regiſtrate; and no purchaſer could 
« be ſecure by inſpection of regiſters, if a falſe 
« atteſt of a clerk could exclude him, who oft 
times is inſolvent.” | | 
"Notwithſtanding what is ſaid by theſe two 
great lawyers, the parliament 1686, act 19. 
ſtatuted, That when a writ to be regiſtrate 
bears on the back, That it was preſented and 
regiſtrate, it be a ſufficient ſecurity, albeit it 
be not found in the regiſter ; but that keepers 
of regiſters omitting or negligent, be puniſhed 
as forgers of public regiſters, and liable to the 
party's damage. But by act 18. parl. 1. 440 
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6. K. William, the firſt part of this act is re. 
ſcinded, and it is declared, That no ſeiſin, or 
other writ to be regiſtrated, be of force again| 
any perſon ſave the granter, unleſs it be duly 
booked and inſerted in the regiſter ; but the 
Teſt of the above act is ratified, and the heirs of 
negligent keepers made liable for damages, 
though no action was raiſed in the keeper' 
„ 
The thirty. ſecond article in the act of rei 
tations, parl. 1672, © appointing the keeper; 
'« of regiſters to have minute-books, and th 
the ſame be quarterly collationed with the 
* regiſters, by the ſheriffs and bailies where 
the regiſters are kept, and two Juſtices of 
peace, under the pain of L. 100. toties quo. 
* cies they neglect to collation, and deprivati 
on of the keepers, and paying damage to 
* parties in caſe they fail in their duty, c. 
having fallen in deſuetude: therefore the 
Lords, by their act of ſederunt, 15th July | 
1692, ordained, * That all keepers of regiſten 1 
* ſhould keep ininute-books of their ſeveral re.! 
« giſters; and that immediately upon preſent-M x 
ing any wnits to be regiſtrate therein, they 
« ſhould ſet down the name and deſignation of 
* the perſon preſenting, and the day and hour 
when he preſented the ſame, expreſſing the 
general deſignation of the lands, or othet 
rights; and that the minute of each writ: 
_ « preſented ſhould be figned by the preſenter, 
and by the keeper; and that the keepe 
3 * thould inſert the writs — in the ſame on 
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« order as they are in the minute-book, under 
« the pain of deprivation and damages, conform 
to the ſaid act of regulations.” And by act 
14. parl. 1. e. 4 William and Mary, this 
act of ſederunt is ratified, and paſſed into an 


act of parliament; which doth fully complete 
the deſign of the acts for regiſtration of ſeiſins, 
reverſions, allowances of appriſings and adjudi- 
cations, hornings, inhibitions, and interdicti- 
ons: all which may affect lands, not only a- 
gainſt the granters and their heirs, even 
may militate againſt ſingular ſucceſſors. And 
it is not poſſible for the keepers of the regiſters 
to alter theſe minute books, in reſpect the mi- 
nute of each right is ſigned by the preſenter 
thereof. Which minute- book, by the above- 
cited act of parliament, is to be made patent to 
all the lieges gratis ; which, in ſo far, may 
ſeem an alteration of the act of regulationr, 
vihich grants an allowance in money for in- 
ſpection of the regiſter : but yet this is only 
making free the inſpection of the minute - book. 
It is generally thought, that the ſixty days 
within which ſeiſins are to be regiftrate, are ſo 
to be counted only, that either the day upon 
which the writs are dated, or the day upon 
which they are regiſtrate, muſt be fre. 
Notwithſtanding what has been ſaid, this 
neceſſity vi regiltration is only introduced in 
flavour ot ſingular ſueceſſors acquiring poſterior 
nghts ; and therefore the nullity of not regi- 
ſation” was not ſuſtained at the inſtance of 
"ne who had no _— right in his_perſon, 
* | 21f 
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21ſt July 1638, Rowan contra Colvin, obſer. 
ved by Durie. Nor will this nullity be ſu- 
| . in favour of the diſponer or his heirs; 

for quoad them theſe rights are valid without 
regiſtration: nor was the not regiſtration of a 


ſeiſin found invalid at the inſtance of a ſon, who 


got the eſtate diſponed to him by his father, 
with power to the father to burden it with a 
ſum, ſince this ſon was found to be no third 


party, 27th February 1667, Counteſs of Carn- 


__ contra Earl of Carnwath, obſerved by 
tair | 
By act of ſederunt, 5th June 1661, we learn, 
that, during Cromwell's uſurpation, the form- 
ing and writing of ſecurities in Latin was dil. 
charged: for that part of the act which reſtores 
the old form runs thus : © And alſo confidering, 
that, during the power of the late uſurper;, 
* the uſe and cuſtom of writing in Latin was 
e then diſcharged by the pretended commil. 
* fioners for adminiſtration of juſtice ; theretore 
« the ſaid Lords ordain all charters, ſeiſins, and 
 * other writs of that nature, as well ſuch as 
** pals the ſeals as otherwiſe, which were in uſe 
to be formed and written in Latin, to be con- 
e tinued in the ſame language as formerly, be- 
« fore the year 1652,” 

All inſtruments of ſeifin in decency ought to 
be extended 1n the ſame language with their 
warrant, it being unſeemly to ſee Latin and 
Engliſh intermixed in the ſame writ. - 

Inſtruments of ſeiſin proceed either upon 
| * of ſeiſin, commonly called a a 5. veep 
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of Clare conſtat, or upon precepts of ſeiſin con. 
tained in charters, diſpoſitions, contracts, ei- 
ther of feu, wadſet, or marriage, or on heri- 
table bonds, or upon precepts forth of the 
chancery, upon retours directed to the ſheriff. 
principal or his deputes; which, by ads 77. 


parl. 6. James V. and 15. parl. 18. James VI. 


muſt be given by the ſheriff-clerk as Notary: 
and he is not defigned Clericus dice ſeot, but 
Clericus vicecomitatus. It is further to be noti- 
ced, that this laſt-· cited act 15. parl. 18. Ja. VI. 
narrates, that the above act 77. appoints ſuch 
ſeiſins to be taken by ſheriffs and their clerks; 
yet there is no mention made here of ſheriffs, 
but only of ſheriff-clerks: and yet the Lords 
of Seſſion do now find ſeiſins null ope excepti- 
onis, unleſs they be given both by ſheriffs as 
bailies, and ſheriff-clerks as Notaries. 
The reaſon why ſeiſins upon retours muſt be 
given by the ſheriffs, is, becauſe ſome caſual- 
ty belongs to the king out of the lands, con- 
form to theſe precepts, for which ordinarily 
the ſheriff takes ſecurity when he gives ſeiſin: 
and at the delivery of the precept, there is a 
note made by the director of the chancery in 
the reſponde- book, bearing the ſums for which 
the ſheriff is to take ſecurity ; and he is to be 
charged, and counts therefore yearly in exche- 
quer. See act 96. parl. 7. James V. act 64. 
parl. 11, and act 124. parl, 12. James VI. 
and there likewiſe belongs to the ſheriff him- 
elf a caſualty called a ſeiſin ox. x6 
When one is to conſider if inſtruments of 
: A | ſeiſun 
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ſeiſin be of a good ſtyle and form, Dr 

all clauſes neceſſary, let him know that, 

x. All ſuch inſtruments, having the com. 
mon ftyle, muſt in the beginning have the 
date, which muſt be a lawful one:; the name 
of the month, the year of God, and of the 
king or queen's reign, 

2. That in the preſence « of the Mow and 
witneſſes, upon the lands particularly after 

mentioned, compeared .perionally the party 
himſelf, or his attorney, whoſe power was 
known to the Notary, holding in his hand the 
warrant of this ſeiſin, which is either a contrad 

or diſpoſition, containing the precept of ſuch a 

date, betwixt ſuch and fuch parties; and then 

infert the obligement to infeft (verbatim as in 
the warrant) in ſuch lands 8 as in the 
diſpoſitive clauſe.) 

3. That this attorney preſented the contrad 
or diſpoſition containing the precept of ſeifin, 
to the bailie conftitute, thereby requeſting him 
to execute his office. 

4. That the bailie was willing fo to do, and, 
accepting, delivered the warrant to the No- 
tary-public to be publiſhed to the witneſſes. 

8 That the Notary-public read the ſame 
accordingly, and inferts in the inftrument the 
recept verbatim. It is to be remembered, that 

if this precept be in the middle of a writ, you 

paſs over all the other clauſes, until In witneſ 
whereof, and then go on to the end thered) 
ſubjoining the ſubſcriptions, 


6. That after fo reading of the precept, = 
bail 


hen 
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pailie delivered to the party, or his attorney, 
ſtate and ſeifin of the lands, (which are here 
to be particularly narrated), and that by de- 
liverance of the ſymbols of earth and ſtone, oc. 
to the attorney, at the place appointed by the. 
precept; then ſpecify how the lands are to 
be holden, 

That the attorney aſked inſtruments of 
the Notary- public ; then the common ſtyle of 
the end of all leilins, which muſt bear the hour 
of the da a. 

La/lly, The atteſtation of the Notary, and 
his ſign, and the ſubſcription of four witneſſes. 

In order to illuſtrate this matter, and to 
make it the more plain to all Notaries, I ſhall 
follow out the ſeveral clauſes of the above 
particulars, firſt inſerting them as given by 
that great lawyer, my Lord Stair, in his Ati. 
2. Hit. 2. 

i. It muſt bear the name of God, as its ini» 
tial words. 

2. The date by the day, month, and year 
of God, together with the name of the = 
and the year of his reign. 

3. Ihe appearance of the vaſſsl, or his cer- 
tain attorney, with the ſuperior's bailie, in 
preſence of the. Notary and witnefles, upon 
the ground of the land, &c. diſponed, having 
in his hand the warrant of the ſeiſin. 

The delivery of the precept of lejiin. to the 
ſuperior if he be preſent, or, in his abſence, to 
his bailie : whoſe warrant is ſecufed, becauſe 
ere is a blank left in the precept for his 

F 3 name 
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name; in which blank, any perſon's name be- 


ing filled up, is ſufficiently authoriſed as baile 


m that part ſpecially conſtitute. 

5. It bears the bailie's accepting of the pre. 
cept, and delivering it to the Notary in pre- 
fence of the witneſſes. ©, 

6. The Notary's reading of the precept, arid 
expounding it, if it be in Latin; and then 
the words of the precept muſt be ingroſſed. 

7. The ſuperior or his bailie's delivering of 
earth and ſtone of the land, to the vaſſal or his 
attorney, bearer of the precept, or delivery of 
any other accuſtomed ſymbol, Tc. 

38. The attorney's requiring inſtruments. 

9. It muſt bear, that theſe things were done 
upon the ground of the land, or other heredita- 
ment, and the hour of the day, before two wit- 
nefles, at the leaſt, required thereto ; which 
witneſſes muſt now ſubſcribe with the Notary, 
by act of parliament 1681. 

T.aſily, The atteſt of the Notary, bearing 
the authority of his creation : and that he was 
preſent with the witneſſes, ſaying, Vidi, /civi, 
et audivi ; that the things contained in the in- 
ſtrument were ſo done as is expreſled therein; 
and that he took a note thereof, and thereupon 
drew a formal inſtrument, and inſerted the 
fame 1n his protocol ; whereunto are adjoined 
his ſign, his motto, contained in his commiſſion, 
relating to his faithfulneſs and truſt ; and hi 
name, or the initial letters thereof, as at the end 
of bis act of admiſſion. 
: The firſt two of theſe folemnities) you have in 
the 
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the foregoing title upon inſtruments in general; 


the others take as follows. When the ſeiſin 
is given and taken by the ſuperior's bailie and 
the vaſſal's attorney, it will be the ſame as in 
the forecited title to the words per ſonaliter com- 
paruit ; and then ſay, diſcretus vel generoſus 
„vir A de ; (a) tanquam atturnatus et 
« procurator pro et in nomine B de ——, (5) 
* cujus atturnati poteſtas inihi Notario publico 

n « ſubſcribenti 


(a) But ĩſche vaſſalbepreſent withthe ſaperior'sbailie, the 
form will be thus: cui et in cujus favorem charta, dif- 
« poſitio, hzreditaria obligatio, vel aliud ſcriptum poſtea 
« mentionandum, fuit factum et conceſſum.“ 

(5) Formerly purchaſers were put to great expenſes, in 
regard that if either the diſponer or purchaſer died before 
reſignation was made, or before ſeiſin was taken upon the 
precept, the procuratory and precept were eſteemed to be- 
come void, as being mandates failing with the mandant or 
mandatar : and, in caſe the diſponer or purchaſer happened 
to die, there was neceflity for a proceſs againſt the repreſen- 
tatives of the diſponer, to enter to the fee, (by being ferved 
heir therein, and infeft thereupon); and to renew procura» 
tories or precepts to the purchaſers, their heirs or aſſignees. 
For remeid whereof by ad 35. parl. 1693, it is ſtatute, 
That precepts of ſeiſin formerly granted, or to be granted 
hereafter, ſhall be ſufficient warrants for taking ſeiſins, not 
only in favour of the party to whom granted, but alſo in 
favour of his heir ſerved in general, or of his aſſignee by 
diſpoſition and aſſignation, or by adjudication, as well after 
as before the death of the granter or receiver, or both, pro- 
vided the inſtrument of ſeiſin taken after the death of the 
receiver expreſs and therein deduce the right of the perſon 
to whom ſeiſin is given; otherwiſe to be null, But from 
this ad, precepts of Clare conflat are excepted; becauſe, 
by keeping up theſe, the caſualties due to the ſuperior might 
be ſhunned. Wherefore, if the ſeiſin be given to the at- 

| torney 
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„ ſublcribenti lucide conſtahut; qui, cum dif. 
« creto etiam viro D de —, balivo per ſaſina 
præceptum ſubſeriptum (a) ſpecialiter con- 
* {tt:uto, ad (5) fundum terrarum, tenemen- 
* torum, molendinarum, aliorumque ſubtus 
„ mentionatorum, acceſſit.“ 
3. Here likewiſe is inſerted the narrative of 
the warrant upon which ſeiſin, proceeds, whe. 
ther 1t be a precept out of the chancery upon 
a ſpecial retour, a precept of Clare conſtat, a 
charter under the great ſeal, or a charter grant. 
ed by a ſubject, or a diſpolition, heritable bond, 
contract of teu, wadſet, or marriage, c. Of 
all which more fully hereafter. But, if the 
warrant of your ſeiſin be a contract, you mui} 
remember to keep out theſe words, cui et in cu. 
fas favorem charta, &c. 
4. After narrating the warrant, follows, 
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torney of the heir of the perſon in whoſe favour the right 
was granted, upon which no infeftment followed, you 
muſt ſay, ** keredis deſerviti et retturnati quondam C de 
, ſai patris modo infra mentionando.'” Or, if 
the ſcifin be given to an aſſignee, you mult ſay, ©* tanquan 
jus per diſpoſitionem et aſſignationem modo ſubtus men- 
© tionaudo, habens ab C de — .“ | 
(a) If it be a precept of Clare conflat, add, © vulgo præ · 
+ ceptum de Clare conſſat vocatum..? 
(s) If the lands lie diſcontiguous, and there be a diſpen- 
ſation in the charter for taking ſcifin at one pace for tlic 
whole lands, &c. ſay, ad manerit locum ſeu manſionis do- 
mum de —, tanquam locum deſignatum virtute difpen- 
« ſationis contentæ in charta infra mentionata, pro capicn- 
10 da ſaſina pro integris terris, tenementis, ldi, go 
& liiſque inibi et ſubtus mentionatts '? 
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« Quod quidem ſaſinæ præceptum (c) dictus A 
« procurator, et in nomine præfati B de, 
prædicto D de-----, balivo per dictum præcep- 
tum ad effectum ſubtus mentionatum ſpeci- 
« aliter conſtituto, ut dictum eſt, exhibuit et 
« preſentavit, eundemque obnixe rogavit, ut 
« fuum balivatus officium in eodem ſaſinæ præ- 


« cepto contentum debitæ executioni deman- 


* 


« daret.” | 


5. and 6. Effentials will run thus: Qui qui- 


dem balivus, ſciens et percipiens dictum de- 
* ſiderium fore juſtum, rationique conſonans, 
dictum præceptum (a) omni qua decuit re- 
verentia in manibus ſuis recepit, mihique 
Notario publico ſubſcribenti perlegendum, 
* publicandum, et in vulgari ſermone expo- 
* nendum, coram teſtibus aſtantibus, dedit, 
* tradidit, et deliberavit. Quod feci: cujus 
* quidem præcepti ſaſinæ tenor ſequitur:“ 


Here inſert the precept of ſeiſin as in the char- 


ter, and the witneſſes as in the warrant.} 
7. Effential, mentioned above, is as follows; 


" Poſt cujus quidem () præcepti ſaſinæ ſupra- 


ſcripti perlectionem, publicationem, et expo- 


| « fitionem, 

(e) Or if it be a precept of Clare conflat, add, as before z 
or it a charter, diſpoſition, or contract, Quam quidem char- 
tam, diſpoſitionem, vel hæreditariam obligationem, vel 
* quem quidem contractum, in ſe continentem dictum ſa- 
* nz preceptum :” or if it be one ferved heir in general, 
or an aſſignee, that is infeft, ** una cum dicto generali ret - 
" turnatu ſeu aſſignatione prædicto. | 

(a) Vel, „ chartam, hereditariam obligationem aut con- 
4 trattum,” EE 

(2) Vel, *charte, diſpoſitionis, &c. præceptique ſaſinæ ini- 
* bi content.” 


"i 
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lem, realem, et corporalem, (5) totarum et 


« ſitionem, prefatus D, balivus antedictus, vir. 
« tute ejuſmodi et officii balivatus fibi in hac 
parte per idem commiſſi (a), ſtatum, ſaſinam 
« hzreditariam, pariter et poſſeſſionem actua. 


integrarum prædictarum terrarum, decima. 
« rum, molendinarum, ſalmonum piſcariarum, 
« aliorumque ſupraſcriptorum, cum pertinen. 
« tibus, jacentium ut prædictum eſt, memorato 
« A (c), per terræ et lapidis fundi prædictarum 
* terrarum, manipuli frumenti creſcentis vel 
graminum pro decimis, clap et happer dic- 

| : * tarum 


(a) If ſeiſia be given to an heir or aſſignee, add, * ſecun- 
dum tenorem acti parliamenti.“ | 
(5) If ſeiſin be given upon an heritable bond, ſay, * toti- 
« uget integri dicti annui reditus, qui pro tempore dictz 
«« principali ſummæ monetæ prædictæ per leges et acta 
4 arliamenti hujus regni correſpondebit, annuatim levandi 
« et percipiendi, ad duos ſolutionis terminos, feſla ſcilicet 
% pentecoftes, et Sancti Martini in hieme, per æquales por- 
i tiones, de terris aliiſque ſupraſcriptis modo ſuper met. 
tc nato; andadd, redimabili omni modo dicto annuoreditu . 
« et ſub reverſione modo prolixe mentionato in dicta hæredita. 
te ria obligatione:“ or you may inſert the ſum upon which 
the annualrent is redeemable, and the way and manner d 
redemption, as in the heritable bond. But if ſeiſin be given Nt 
of lands, or any other ſubjeR under reverſion, ſay, te · Ne 
e dimabilibus omni modo et ſub reverſione dictis terti 
« aliifque ſupraſcriptis per dium C, a præfato B, modo tt 
« ſecandum tenorem clauſulz reverſionis contents in dich 
* charta :” or you may inſert the ſum, with the way ard 
manner of redemption, as in the clauſe of teverſion. | 

(e) If the ſeiſin be given to the heir himſelf, as beit 
ſerved and retoured, add, „ hzredi deſervito et retturnato 
« prætato C;“ or, if to an aſſignee, ** aſſiznato, ut dictun 
elt, conſtituto per dictum C.“ 
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« tarum molendinarum, et retis pro dicta ſal» 
© monum piſcaria (a) utmoris eſt, dicto A, 
« tanquam atturnato antedicto, traditionem et 
« deliberationem, ſecundum tenorem dicti præ- 
« cepti(b) in omnibus punttis, tradidit et deli- 
« heravit, nemine contradicente aut in contra- 
rium opponente.” 

8. Eſſential, as above mentioned, is the at- 
torney's requiring inſtruments in the follow- 
ing manner; ! Super quibus omnibus et ſingu- 
„lis præmiſſis, dictus A, tanquam atturnatus, 
et in nomine prædicto, unum vel plura inftru- 
« mentum ſeu inſtrumenta, publicum vel pub- 
« hica, a me Notario publico ſibi fieri petiit.“ 

9. Requiſite of a formal ſeiſin will be in the 
following words:“ Acta erant hc ſuper folum 
prædictarum terrarum et molendinarum, ho- 
* ras inter- et- —ante (vel poſt) meridiem, die 
menſis, anno Domini regnique regis quiÞBus 
* ſupra, præſentibus ibidem H, A, B, et C, 
teſtibus ad cuncta pramiſſa ſpecialiter voca- 
* tis, pariterque rogatis et requiſi tis. 5 

The laſt eſſential, to complete a formal ſei- 
hn, is the atteſtation of the Notary, bearing 
the authority of his creation, Fc. commonly 
called the Notary's docket. A full copy of 

ES. - which 

(a) If ſeiſin is given for annualrent, add, © et unius de- 
" nar monetæ.“ 8 50 
(b) Or, * de Clare conſtat, chartæ, diſpoſitionis, &c. 
" preceptique ſaſinæ inibi contenti ;” if to an heir or aſſig- 
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ce, „ peneralis retturnatus ſeu aſſignationis.“ 
It the lands lie diſcontigue, and there is no diſpenſation, 

here may 

terum ,”? a 


be added © reſpective et ſucceſſive unum poſt 


*% © 


' ſhall here at large preſent the reader with the 


4 the precept of ſeiſin under written; and ſicklike, con- 


| 
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. 2 8 | 
which you have in the firſt part of this treacile | 
. 36. | * $999 - 
7 Having now given in Latin all the requiſite 
clauſes, conform to the above ten eſſentials 
mentioned in my Lord Stair's Inftitutions ; | 


ſame in Engliſh. 


N the name of GOD, Amen. Be it knoyn 
to all men by this preſent public inſtru. 
ment, that upon the firſt day of February, 
One thouſand ſeven hundred and ninety-twa 
years, and of the reign of our Sovereign Lord 
George the Third, by the grace of God Kine 
of Great Britain, France, and Ireland, defend. 
er of the faith, the thirty-ſecond year, in pre. 
ſence of me Notary-public, and witnefles ſub. 
ſcribing, compeared perſonally (a) an diſcreet 
man A of----, (6) as procurator and attorney 
tor 

(a) Or, “F, bailie in that part, ſpecially conſtitute by 


« peared perſonally G, as procurator and attorney for, an 
*© in name and behalf of H, whoſe power of procuratorj 
& was ſufficiently known, . 

(5) But if the vaſſal be perſonally preſent, ſay, “t 
„% whom, and in whoſe favour the precept of ſeiſin, con 
% monly called a precept of Clare conſtat, charter, diſpo- 
e fition, heritable bond, or other writ, c. after met 
« tioned, is made and granted.” If an infeſtment be giv: 
to an heir ſerved and retoured, add, „ heir ſerved an) 
retoured, in manner after mentidned, to umquhile — 
his father.“ Or if to an aſſignee, as having right b) 
« diſpoſition and aſſignat ion, in manner after mentioncs 
© from .“ But if ſeiſin be given in implement of! 
contract, you mult take care to keep out theſe words, *:! 


© whom, and ia whoſe fayour,” &c. J 
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for and in name of B f, whoſe power of 


U. 


tile 
procuratory Nas clearly known to, and under- 
inte ſtood by me Notary-public ſubſcribing ;' who 
ials alſo, with another diſcreet man, D of ----, bailie 
ivy the precept of ſeiſin under written ſpecially 
conſtitute, paſſed (a) to the ground of the lands, 


the 
tenements, mills, and others after mentioned; 
having and holding in his hands the faid (6) 
ow MW precept of ſeiſin, commonly called a precept of 
Aru. WM Clare conſtat, made and granted by an honour- 
aary, I able gentleman 7 of ——, in favour of the 
tua faid B, as heir to the ſaid umquhile C his fa- 
Lord ther, of a/ and Hail the lands, Cc. and others 
King under written, of the date, tenor, and contents 
fend. after mentioned. Which: precept of ſeiſin, 
\ pre. commonly called a precept of Clare conſtat, 
5 ſub. the ſaid A, as procurator for, and in name of 
ſcreet the foreſaid B of -, exhibited and preſented 
orne: to the ſaid D, bailie by the ſaid precept of ſei- 
for in, to the effect after mentioned, ſpecially con- 
ſtitute, as ſaid is; humbly requiring him to 
proceed to the due execution af his office of 
bathery thereby committed to him. Which 
requeſt and deſire the ſaid D, bailie, finding to 
E 83 


itute by 
e, com- 
for, an 
»2urator] 


4 ls 

in, cor a f bie 

c, dy-. (a) Or, “ to the manſion place of —, as the place 
er wer. * by virtue af the diſpenſation contained in the 
be gien © charter after ſpecified, for taking ſeiſin of the haill lands, 
rved 30 1 Kenements, mills and others thereiu and after mention- 
de ED e, e eee 
right lj. ) Or, © charter, diſpoſition, heritable bond, or con- 
entioncd tract, containing therein the ſaid-precept,of ſcifin under 


ent ot ritten.“ I ſhall not here ſubjoin any forms of the war- 
"eds, 41 rants upon which ſeilins proceed, ſeeing I have ſct a title 
«part peculiarly for them. 
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be juſt and reaſonable, he accepted of the ſaid 
precept, and took it in his hands with all re. 
verence as becometh, and delivered the ſame 
to me Notary- public ſubſcribing, to be read 
and publiſhed in preſence of the witneſſes ſub. 
ſeribing. All which accordingly I did. Of 
which precept of ſeiſin, commonly called a 
precept of Clare con at, the tenor tollous: 
[Here muſt be inſerted the haill precept of Clare 
conſtat verbatim, or other precept of what kind 
ſoever, ſubjoining the ſubſcriptions, as they are 
in the precept, or other warrant.) After read- 
ing and publiſhing of the which precept of 
Clare conſtat, the taid D, bailie foreſaid by vir. 
tue thereof, and of his office of bailiery in that 
part ſpecially committed to him (a), gave and 
delivered to the ſaid 4 (6) heritable ſtate and 
ſeiſin, real, actual, and corporal poſſeſſion, of 
all and haill (c) the lands, teinds, mills, ſal- 
mon- fiſhing, and others above written, with 
their 


(e) If ſeil is given to an heir, add, « conform to the 
1% act of parliament.” 

(5) And if the vaſſal be perſonally preſent, and be heir 
ſerved and retoured, add, heir ſerved and retuured to 
the ſaid 

(e) If ſeiſin de given upon an herital le bond, add, 
« the foreſat4-annualrent of three hundred merks money 
« foreſaid, or ſuch an annualrent as by the laws and acts 
4 parliament for the time ſhall effeir aud correſpond to the 
« faid principal ſum of fix thouſand merks money ſoreſiich * 
« yeatly to be uplifted and taken at the terms of paym«ntoM li 
« and by equal portions, and forth of the lands and othe"y 
above writteny in manner particularly above mention.” 


id to the 
foreſaid, 
ay m. nl, 
ad othen 
mioned.” 
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their pertinents, Iying as ſaid is (a); and that 
by deliverance to the ſaid A, as procurator, and 
in name foreſaid, of earth and ſtone of the 
ground of the ſaid lands, an handful of grow- 
ing corn or ftubble for the ſaid teinds, clap 
and happer for the ſaid mill, net for the ſaid 
ſalmon-fiſhing (6), as uſe is, after the form and 

tenor of the ſaid precept of Clare conſtat, in all 

points, none oppoſing or contradicting the ſame. 
Whereupon, and all and ſundry the premiſſes, 

the ſaid A, procurator foreſaid, aſked, required, 
and took inſtruments, one or more in the hands 
of me the ſaid Notary- public ſubſcribing. Thete' 
things were done upon the ground of the fore- 
ſaid lands and mills, bet wixt the hours of 
and ------ before (or after) noon, place, day, 

month, year of God, and of the king's reign, 

reſpectively above written, before and in pre- 
fence of M, N, O, and P, witneſſes to the haill: 
premiſſes ſpecially called and required. Fol. 
tows the Notary's docket, &c. | 

2% G 2 Follows 


Ts 


(a) And if it be for annualrent, add, 4 redeemable al. 
* ways, and under reverſion the lands and others above 
* written, in manner at length ment ic ned in the ſaid heri- 
* table bond.“ But if ſeifin be given to any ſubje& under 
reverſion, ſay, © redecmable always, Ec. by the ſaid C 
« from the ſaid D, in manner, and conform to the clauſe' 
© of reverſion contained in the ſaid charter.“ 

% Aud if eiſin be given for annualrent, add, © and an 
penny money for the ſaid annualrent.”—— If the lands 
lie diſcontigue there may be added, reſpectively and 
1 — the one after the other.” | 


. 
. 
* 
Ko ee arti eds wt rare 


Cl 


76 The Office of a Notary-public. Part II. 


F. ollows the Style of an Inſtrument upon a Charter, 


IN Dei nomine, Amen. Per hoc præſens 


5 1. publicum inſtrumentum cunctis pateat 


„ Evidenter, et fit notum, quod, anno incar- 

* nationis Dominica milleſimo ſeptingenteſimo 
nonageſimo ſecundo, menſis vero Februarii 
* die prima, et regni S. D. N. Georgii Tertii, 
* Magna Britanniæ, Franciæ, et Hiberniz 
4 regs, fideique defenſoris, anno trigelimo ſe- 
* cundo, in mei Notarii publici et teſtium ſub. 


i ſcribentium præſentia perſonaliter comparu- 


it, ſuper fundum terrarum et baroſuæ de B, a- 
pud manerũ locum ejuſdem, tanquam locum 
«,delignatum pro ſaſina de integris terris, baro- 
© nia, aliiſque ſubtus ſpeciſicatis, capienda, A 
e B; habens et in ſuis manibus tenens quan- 
« dam chartam, preceptum ſaſinæ ſubinſertum 
in ſe continentem, factam, datam, et con- 


« ceſfam, per dictum S. D. N, Regem, ſub ſuo 


% magno ſigillo, cum conienſu Dominorum 1p- 
« ſius theſaurarii et ſcaccarii predict regni Sco- 
tie, memorato A de B, heredibus ſuis et ai- 
« ſignatis quibuſcunque,  hereditarie et irredi- 
« mabiliter, de totis et integris terris, Cc." 
Here take in the lands as in the Ded“ aus of 
the charter, continuing on till the cauſe ot 
Pertaining, which begins, Due quidem ; which 
lands muſt alſo be inſerted verbatim in the ſei- 


fin as in the charter, till you come either to 
| a 


* 
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TI 
a Novodamus, or ſome other clauſe before the 
Tenendas and if there be a Noywgdamus in the 
charter, or an erection into a barony, theſe or 
the like claufes mnit be briefty mentioned. In 
a ſeifin following upon a charter wherein both 


theſe claufes were contained, they were briefly 
thus expreſſed: © Quz quidem charta conti- 
net novam donationem omnium et ſingularum 
priedictarum terrarum, decimarum, aliorum- 
« que przſcriptorum, et unionem et erectionem 
« earundem in unam integram et liberam ba- 
roniam, nuncupatam baroniam de B; atque 
unica ſaſina, nunc per dictum A, et per ejus 
« heredes et aſſignatos omni tempore futuro, 
capienda apud dictum manerii locum de B, 
vel ſuper ſolo alicujus alterius partis terrarum 
« ſupra mentionatarum, per traditionem terræ 
« et lapidis fundi, declaratur ſtare et ſufficiefl- 
tem eſſe fafinam pro me terris, decimis, 
« jure patronatus, aliſque fupra recitatis, fine 
« ulla alia ſpeciali aut particulari ſaſina, apud 
aliquam aliam partem ſeu locum capienda, 
non obſtante quod eædem ſint diverſæ deno- 
« minationis, ac contigue minime jaceant; ac 
etiam continet ratificationem omnium char- 
« tarum, diſpoſitionum, et infeofamentorum, 
aliorumque jurium et ſecuritatum factarum 
dicto A, vel ——, vel alicui eorum, vel qui- 
* buſcunque eorum prædeceſſorum aut autho+ 
* rum, terrarum aliorumque ſupraſcriptorum, 
in omnibus punctis, elauſulis, et articulis eo- 
rundem: Tenendas de dicto $8. D. N. Rege, 
* et ſucceſſoribus ſuis, pro ſolutione taxatarum 
G 3 devoriarum, 


— 
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« deyoriarum, wardæ, non-introitus, relevii, et 
* maritagil, nec non feudi-firmæ, in dicta 
* charta mentionatorum.” This is the charter 
mentioned in the ſeiſin; after which is ſubjoin- 
ed the ſtyle of the ſeiſin immediately, in this 
manner: | Quam quidem chartam prænomi- 
* natus A, Titio, vicecomiti in hac parte vice. 
e comitatus de E per præceptum ſaſinæ ſubin- 
« ſertum ſpectaliter conſtituto, præſentavit, ip- 
* ſumque rogavit, ut, quatenus inibi contine- 
* batur, debitæ executioni demandaret ; cui- 
* quidem rogatui, tanquam in ſe juſto et rati- 
* oni admodum conſentaneo, dictus vicecomes 
* obedire volens, eandem chartam in manibus 
* ſuis recepit, et mihi Notario publico perle- 
gendam, publicandam, et in vulgari, aſtan- 
* tibus teſtibus, explanandam, tradidit. Quod 
* fect: cujus vero præcepti tenor ſequitur: 
* Vicecomiti, &c.” [Here take in the precept 
verbatim as in the charter, to the very end 
thereof, ſubjoining the ſubſcriptions of the di- 
rector to his Majeſty's chancery, and that of 
the keeper of the great ſeal, thus: Written u 
the great ſeal and regiſtrate the firſt day of © 
February, One thouſand. ſeven hundred and © 
ninety-two. Sic ſubſcribitur, W. C. Sealed at H 

Edinburgh, the ſecond day of February one 

thouſand ſeven hundred and ninety-two. Sic 
ſubſcribitur, H. R. Then follow forth the W* 
ſtyle of the ſeiſin thus :] © Poſt cujus quidem W* 
chartæ, præceptique præinſerti in eadem W* 
** contenti, perlecturam, publicationem, et in 
' © yulgari, aſtantibus teſtibus, Ion 
t N nF 
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dictus Titius, vicecomes in hac parte ante- 
« dictus, virtute et vigore ejuſdem, ac ſui vice- 
« comitatus officii ſibi incumbentis, ſaſinam to- 
« tarum et integrarum prædictarum terrarum 
« et baroniæ de B, cum omnibus earundem 
pertinentiis, unitis, comprehendentibus et 
jacentibus ut prædicitur, memorato A, per- 
« ſonaliter præſenti et acceptanti, per terre et 
« Japidis fundi prædictarum terrarum et baro- 
« nize. de B, apud manerii locum ejuſdem, in 
« ejus manibus, ut moris eſt, traditionem et 
« deliberationem, ſecundum formam et teno- 
rem antedictæ chartæ, dedit, donavit, con- 
« tulit, et deliberavit. Super quibus omnibus 
« et ſingulis præmiſſis, dictus A a me Notario 
publico ſubicribente ſibi fieri petut hoc præ- 
« ſens publicum inſtrumentum, ſeu inſtrumen- 
ta publica, unum vel plura. Acta erant; 
hæc ſuper fundum dictarum terrarum et ba- 
„roniæ de B, apud manerii locum ejuſdem, 
* hora tertia poſt meridiana, aut eo circa, ſub. 
* anno, die, menſe, et regis regno præſcriptis, 

præſentibus ibidem probis viris D et E, F et 

* G, teſtibus in præmiſſis rogatis, pariterque 

* yocatis et requiſitis.“ {Then is ſubjoined the 
Notary's docket, Sc.] x a 


In old ſtyle the compearance is: In mei 
Notarii publici et teſtium ſubſcriptorum 
" preeſentiis perſonaliter comparuit probus et 
* difcretus vir A, vicecomes de — in hac 
parte per ſaſinæ præceptum ſubſcriptum 
ſpecialiter conſtitutus, et ad ſolum et fundum 
ä 4 terrarum 
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4. terrarum; ſubtus ſpecificatarum acceſſit; et 


ibidem quoque comparuit honorabilis et dif. 
« cretus vir B, et quoddam ſaſinæ preceptum 
„ dicti S. D. N. Regis, pergamena ſcriptum, 
* ſub teſtimonio ſui magni figilli, ut apparuit, 
* roboratum et ſigillatum, præfato A vicecomiti 
« in hac parte antedicta præſentavit, eum re- 


_ « quirens quatenus ea quæ in eadem contine- 


* bantur debitæ executioni demandaret. Qui 
vero vicecomes omni reverentia debita hujul. 
modi ſaſinæ preceptum ad manus recepit, 
« zdemque mihi Notario publico ſubſcribenti 
« perlegendum et publicandum tradidit: cu- 
jus ſaſinæ prœcepti, in dicta charta contenti 
« tenor de verbo in verbum ſequitur, et eſt 
„ talis, c.“ So followed the precept of ſeiſin, 
which, in old times, was little leſs than the 
charter now-a-days, differing from it in this, 
that in the precept of ſeiſin were mentioned all 
other clauſes beſides the Tenendas and Redden- 
da ; and then the ſtyle went on as the other. 


It often occurs, that before infeftment is ta- 
ken on a Charter, the lands and charter are 
conveyed to another in whole, or in part, and 
infeftment taken in the name of the Diſponee; 
an example of which ſhall be given in one in- 
ſtance, leaving it to the notary to adapt the 
narrative to the nature of the infeftment he is 
to take in other inſtances: 


Inſtrument 
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Inftr ument of ein upon an afhgnation'to'an un- 
executed precept in a crown charter. 


Fre (6 441211. „„ 84 4 
N Dei nomine, Amen. Per hoc praſens pub- 
niti licum inſtrument um, cunctis pateat evi 
re. dentet et fit notum, quod annd incarnationis 
ne. Domini milleſimo ſeptingenteſimo et nona- 
Nui geſimſ regnique 8. D. N. Georgii 
* Tertii, Dei gratia, Magnæ Britanniæ, Franciæ, 
pit, I © Hiberniæ, Regis, ſideique defenſoris, anno 


anti Nigeſino menſis vero die 
eu- In mei Natarii Publici, et teſtium, 


00 ſubſcribentium pceſentia perſonaliter compa- 
of uit 4 1 1. tanquam procurator et actornatus, 
ſin, ¶ pro et in nomine A, cujus poteſtas procurato- 
the rie, mihi notario publico lucide conſtabat, et 
this, cum diſcreto viro 169 tanquam vi- 
] all Ncecomite in hac parte vicecomitat. e 
Jen. N Per. preceptum ſaſinæ ſubinſertum ſpecialiter 
her. conſtitut. ad manſionis domum dle vir- 
tute clauſulz. diſpenſationis infra mentionat. 
TOY nobiſcum acceſlit ; habens, et in ſuis manibus; 
are tenens quandam chartam. (Here narrate the 
and Nr ter] ac etiam habens, et in ſuis manibus te- 
nee; ens dic. procurator ante dict. quandam 
> in- liſpoſitionem de data fact. et conceff. 
the oer dict. B, ad, et in favorem dict. A, et ſui ip- 
he is uus: Per quam dict. B, propter cauſas inibi 
peciſicat. vendidit, alienavit, et diſpoſuit, ad 
et in favorem dict. A, in vitali reditu, et 
uct. 'B, ejuſque hæredum, et aſſignatorum, 
quorumounque in feodo, hereditarie et. irredi- 
O13 l mabiliter 


ment 


mode 
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mabiliter, totas et integras dict. terras, et te- 


nandriam de aliaque, cum decimis et per. 
tinen. particulariter ſupraſcript. jacen. et de- 
ſcript. ut prædicitur; cum omni jure, titulo, et 
intereſſe clameo juris proprietatis, vel poſſeſſio- 
nis, quq; dict. B, vel ejus predecetlores vel au- 
tores hihuerunt, vel ullo modo ad prdict. ter. 
ras, aliaque, eum pertiſbn. earund. habere, cla- 
mare, vel pretendere potuerunt; prout did. 
diſpoſi 7 in ſe continen. obligationem infeodare 

ibi mentionat. clauſulam abſolutæ war. 
rantizationis; ſed ſub exceptione jurium 
feodalium dict. terrarum, ſicut inibi mentio- 
nat. aſſignationem ad — et evidentias dict. 
terrarum aliarumque, et particulariter in et ad 
dict. cartam, ſub magno ſigillo in favorem 
dict. B. ſupra recitat. et preceptum ſaſina ini- 
bi content. ad effectum ut virtute ejuſdem et 


dict. precepti ſaſinæ adhuc unexecur. dict. A, 


in vitali reditu, et dict. B, ejuſque prædict. in 
feodo, promptius infeodarentur et ſaſirentur in 
premilhs, et quaſdam alias clauſulas Jatins 
proportat ; quamque cartam dict. preceptum 
ſaſinz in ſe continen. cum dict. di poſitione a 
dict. B ſpecialiter aſſig nan. dict. A, pro eus 
intereſſe prædict. in et — dict. cart, et priecept. 
ſafinæ 2 dict, actornatus antedid. 
exhibuit et preſentavit dict. vice- 
comiti antedict. eumque rogavit ad executio- 
nem. officii illi per dict. ſafine preceptum com- 
miſſi. debito procedere ; quemque rogatum dict 
vicecomes antedict, percipiens eſſe jul- 

tum rationique conſonautem, dict. cartam et 
| diſpoſitionem 


W Of Iran ve, e 


diſpoſitionem manibus ſuis accepit, et mihi 
notario publico ſubſeriben. per me perlegend. 
ac teſtibus aliiſque aſtantibus vulgari ſermone 
explicand. tradidit; quod feci, et cujus præ- 
cepti ſaſinæ content, in dict. carta tenor ſequi- 
tur, et eſt talis: ¶ Here take in the preq;pt from 
the charter at full leni with ſealings and ub- 
ſeriptions, c.] Poſt cuſus carte antea recitat. 
præceptique ſaſinæ inibi content. et antea in- 
ert. et dict. diſpoſitionis ſpecialiter aſſignaq. dict. 
A, pro ejus intereſſe predict. in et ad dict. cartam 
et præceptum ſaſinæ inibi content. publicatio- 
nem perlectionem, et in vulgari ſermone ex- 
plicationem pretat. | vicecomes 
antedict. virtute dict. cartæ et præcepti ſaſinæ 
inibi content. dedit, tradidit, et deliberavit 
ſtatum et ſaſinam in vitali reditu, pariterque 
poſſeſſionem realem, actualem, et corporalem, 
totarum et integrarum dict. terrarum, aliorum- 
que, cum decimis et pertinen. earund. particu- 
lariter ſupra ſpecificat. jacen. et deſcript. modo 
antea mentionat. præfato A, pro ejus vitalis 
reditus uſu ſolummodo, per-graditionem terre 
et lapidis fundi dict. terrarum, aliorumque dict. 

actornato antediQ. pro et in nomine 
dict. A, ſecundum formam et tenorem dict. car- 
tæ preeceptique ſaſinie inibi content. et dict. diſ- 
politionis, in omnibus nemine contradicente, 
leu in contrarium opponente. Super quibus 
omnibus et ſingulis præmiſſis dic. ac- 
tornatus antedict. inſtrumentum a me notario 
publico ſubſcriben. ſibi fieri petiit. Acta erant 
hæc omnia ſuper fundum dict. terrarum, apud 
dict. manſionis domum de virtute diſ- 

| penſationis 
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penſationis in dict. carta ſpeciſicat. et content. 
modo mentionat. in hoe inſtrumento de bite et 


legitime in omnibus, inter horas et 
die menſis, anno domini regnique regis ſupra 
ſpecificat. Præſentibus et teſtibus 


ad præmiſſa ſpecialiter rogatis et requiſitis. 
An inſtrument of Seiſin to one in liferent, 
and another in fee, carries two ſeiſins; and the 
clauſe of ſeiſin muſt be thus: gave and 
« delivered liferent ſtate and ſeiſin, and alſo 
poſſeſſion of the annualrent above ſpecified, 

„ yearly to be uplifted at the terms above re- 
„ hearſed, forth of the lands and others above- 
„ written, or any part thereof, lying as is a- 
« bove mentioned, to the ſaid A and like. 
« wife heritable. ſtare and: ſeiſin of the foreſaid 
« annualrent, to be uplifted as is above ex- 
« prefled, to the ſaid B. be deliverance of earth 
„and ſtone of the lands above rehearſed, and 
an penny, as ule is, to tire fad A, perſonally 

« preſent, and receiving the ſame, for him- 
« {elf and as attorney; and in name and be- 
half of his * apee above mentioned: To 
be holden, G.“ Here the liferenter com- 
peared perſonally. for himſelf, and attorney tor 
the fiar. . 

Beſides the way of eiving ſeiſins above men. 
tioned, they are given propriis manibus, and 
are of two ſorts. In the firſt the warrant of 
ſeiſin is therein narrated, as in other ſeiſins, on. 
ly the precept of ſciſin is not verbatim: ingroll. 
ed; but, to ſupply this defect, the giver 57 
pri manibus lubſcribes 1 It, in preſence of the 

le Fae Witneſſes 
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ent. witneſſes not only to the inſtrument, but alſo 
ect Ml to the parties ſubſcription. The ſecond does not 
narrate the writ at all, only the Notary makes 
pra mention, that ſeiſin is given in ſupplement of 
ibus W a writ, which he condeſcends on by the date; 
neither does the granter ſubſcribe the ſame. 
ent, MW Craig, lib. 2. dieg. 7. ſpeaking of ſeiſin propriis 
| the MW manibus, ſays, Ea gue propriis domini manibus ſit, 
and / charta, que conditiones continet, non appareat, 
allo WW durifimam ſecum trahit conditionem et interpre- 
fied, tationem; nam arcipientem ſemper in ſervitium 
e re- ¶ miultare obligat, cum heredis et terrarum cuſto- 
zove- MW dia, et eus maritatione, The firſt of theſe be- 
is a- ing the moſt complete, I ſhall here take occa-. 
like. ſion to conſider its formalities only, noticing 
read where it differs from thoſe mentioned by my 
e ex- Lord Stair. 5 „ 
earth In the firſt two it will be the ſame; and in 
, and the third, viz. the narrating of the writ, in 
nally WI ſupplement of which ſeifin proprits manibus is 
him. given, the difference is not great from other 


d be- ordinary ſeiſins; only the date is inſerted in 
|: Joche beginning thereof; whereas other narra- 
com- tives, where the precept of ſeiſin (which is ge- 
1ey tot nerally in the end of the writ) in ingroſſed, re- 

| ters to the date. The date is inſerted in this 
e men. manner: Habens, &c. quarlam chartam, diſ- 
4, and poſitionem, &c. de data -----, fatlam et conce(}- 


rant 0 an per dictum A de Or in Engliſh thus; 
ns, on. “ Having, Ce. of the date the day of 
ngrol- , made and granted by the ſaid 4: 
er p. ef A.“ | 

of the 1 
itneſſe 


WH | | As 
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rogavit quatenus procederet ad dandum (ex 


as before. Or thus in Engliſn: Which char. 
* ter, or diſpoſition, c. of the date, tenor, and 


and in conſequence thereof, to proceed to the 
giving (ex proprits ſuis manibus) heritable 


praceptum. 
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As to the fourth, viz. the delivery of the 
writ, in ſupplement whereof ſeifin is given, 
there is ſome variation from what is above re- 
lated ; wherefore I have ſet it down as tollows: 

uam quidem chartam, vel diſpoſitionem, 
c. dictus B exhibuit et præſentavit præfato 
A perſonaliter præſenti, eundemque obnixe 


« propriis ſuis manibus) ſtatum, ſaſinam, &c.” 


„ contents above written, the ſaid B exhibited 
and preſented to the ſaid 4 perſonally pre. 
* ſent, humbly requiring him, in implement 


« ſtate and ſeiſin, Sc.“ 

As to the fifth and ſixth eſſentials, there is 
no difference in this ſeiſin from thoſe above, 
only putting in the ſuperior's name in place 
of the bailie's, and leaving out the words 912i 
gua decuit reverentia ;- and obſerve what was 
formerly ſaid, that as the writ is mentioned in 
in the beginning, you do not add cu gusquiden 


The feventh eſſential will be the ſame as 2. 
bove, only in place of precepti, ly charte, Et. 
as the writ is; and, after expy/itionem, “ pre- 
* fatus A, pro obſervatione et impletione ejul- 
« dem, dedit, tradidit, et deliberavit dicto! 
* E propriis ſuis manibus) ſtatum, ſaſinam, 
« &c.” the reſt of the ſeiſin as before. 

It has been told, that the giver of this kind 
| 5 | a 
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1 

n, of ſeiſin ſubſcribes the ſame ; and this ſeems to 
e- have been introduced from the analogy of act 
8: 38. parl. 6. and act 81. parl. g. Q. Mary, anent 
m, ſubſcribing of inſtruments of reſignation: and 
ato this ſubſcription is adjected after the words 
ixe „ rogatis et requiſitis, in this manner: Et ſimi- 
'ex liter dictus A, in ſignum et teſtimonium veri- 


” 


© " tatis omnium et ſingulorum premiſforum, 
zar- hoc præſens publicum inſtrumentum ſub. 
and IMF « fcriptione et chirographo ſuo munivit, loco, 
ted die menſis, annoque Domini ſupraſcriptis, co- 
pre- © ram teſtibus ſupra deſignatis et ſubſcriben- 
ent Wl © tibus.” Or thus: As alſo the ſaid A, in 
the WW © ſign and token of the yerity of all and ſundry - 
able Il © the premiſſes, has inſtantly ſubſcribed this 
J « preſent public inſtrument, place, day, month, 
re 1s year of God, and of his Majeſty's reign par- 
zove, “ ticularly above mentioned, before the witneſſ. 
place “es above deſigned, and hereto ſubſcribing, - 
omni Oc.“ The tenor of the other kind of ſeiſin will 
t was de the ſame as above, only, at the inſerting of 
ed in Ithe compearance of the perſon who gives ſeiſin 
iden {Wroprizs manibus, after the word comparuit add, 
' ſuper ſolo terrarum, tenementorum, &c. ali- 
orumque infra ſcriptorum, honorabilis et ge- 
neroſus vir A de ——, donator et conceſſor 
clartæ (vel diſpoſitionis, &c.) poſtea menti- 
onatæ, cum alio diſcreto viro E, (a) tanquam 
procuratore, &c. et ibidem præfatus A, pro 
 oblervatione et impletione dictæ chartæ, et 
H 2 . 


(a) Or, if the perſon to whom ſeiſin is given be pre- 
nt, ſay, cui ct in cujus Ju vorem diꝭa charta ef} ſada et con- 


das 2 
7 Ge. 
* Pr&: 
> ejul- 
icto B 
{inam, 


is kind 
0 


. 
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© gbligationis ad infeodandum inibi contentæ, 
ex ipſius parte, (propriis ſuis manibus) tra- 
didit et deliberavit ſtatum, &c.” And after the 


words (in the end of the ſeventh eſſential of a 6 
formal ſeiſin) ut moris eff, add, © ſuper ſolo e- « 
* arundem, in manibus dicti E, procuratoris pro 
« et in nomine dicti ——, nemine contradicen- 6 


te aut in contrarium opponente, fecundum 
formam et tenorem dictæ diſpoſitionis terra- 
rum aliorumque ſupraſcriptorum, et obliga- 
e tionis ad infeodandum inibi contente, factæ al 
* et conceſſæ per dictum A ad et in favorem 
« dicti ——, quæ eſt de data die menſis tal 
t, in omnibus punctis et articulis ejuſdem. th; 
« Super quibus omnibus, &c.“ as above. me 
If the ſeifin be formed in Engliſh, it will be MW wh 
the ſame as in the above example, to the words er, 
compeared perſonally; and then add,“ upon 
the ground of the lands, tenements, &c. and 
others under written, an honourable and diſ- 
« creet gentleman A of , granter and 
« ſubſcriber of the charter (or diſpoſition, UT.) 
« after mentioned, with another diſcreetgentle- 
„% man E of , as procurator for and in 
« name of „in whoſe favour the ſaid 
charter, diſpoſition, &c. is made and granted; 
and there the ſaid A, for implement and ful- 
«© filling his part of the ſaid charter, and oblige- 
« ment to-inteft therein contained, did, ex pro- 
« prits ſuis manibus, give and deliver heritable 
« ſtate and ſeiſin, c.“ And after the words, as 
* uſe ts, in the end of the ſeventh eſſential, add, 


upon the ground thereof, in the hands of ” 
0 fat 


. 
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* ſaid E, as procurator, and in name of the 
« ſaid , none oppoſing or contradicting 
« the doing thereof, after the form and tenor 
« of the ſaid charter, diſpoſition, c. and o- 
« bligement to infeft therein contained, of the 
lands and others above written, made and 
« granted by the ſaid to the ſaid —— of 
the ſame, which is dated the —— day of 
4. years, in all points. Whereupon, and 
upon all and ſundry the premiſſes, Wc.” (as 
_— | | 

I find in the protocol-books of ſeveral No- 
faries, written in the reign of K. James VI. 
that in ſeiſins proprizs manibus they do not 
mention the date of the writ in implement of 
which ſciſin is given; but only, after the words 
ex hropriis ſuis manibus, add ſecundum tenorem 
cburtæ deſuper confecta as alſo, in the ſaid 
books, 1 find a clauſe very frequent in theſe. 
ſort of ſeiſins, inſerted after theſe words,“ ja- 
* centes infra vicecomitatum de ; et i- 
„ bidem dictus A, non vi aut metu ductus, aut 
errore lapſus, compulſus aut coactus, ſed ſua 
„mera, pura, libera, et ſpontanea voluntate, 
propriis ſuis manibus, ſtatum, ſaſinam, &c. 

My Lord Stair, 245. 2. lit. 2 $ 19. ſays, That 
when the ſuperior immediately gives ſeiſin to 
the vaſſal, in that caſe the Notary's warrant 
is ſufficiently inſtructed by the ſeiſin, and by 
the diſpoſition, contract of alienation, or bond: 
or when the ſeiſin is proprizs manibus ſecundum 
chartam conficiendam, if a charter thereafter 
made be ſhown': as a ſeiſin propriis manibus by 
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a father to his ſon, reſerving the father's life- 
rent, was found valid againſt a ſecond wife's 
infeftment granted for a competent tocher, 
being adminiculated by a bond granted by the 
father, of the ſame date with the ſeiſin, oblig- 
mg him to warrant the ſame, 11th February 
1669, Buchan contra Tait, obſerved by Stair; 
But a ſeiſin proprizs manibus of a tenement 
within burgh, granted by a father to his'ſon 
for love and favour, bearing reſignation by the 
father in a bailie's hand, was found not to in- 
ſtruct without 2 warrant or adminicle in writ, 
11th February 1681, Irvine contra Corſan, like. 
wiſe obſerved by Stair. - 

But ſeiſins propriis manibus :ranted by huſ. 
bands to their wives, in contemptation of mar- 
riage, having no adminicle but the marriage, 
the Lords, according to the different caſes, have 
ſometimes ſuſtained them when they were ſui- 
table to the parties, and not exhorbitant, and 
where the queſtion was only with the huſband's 
heir, or an appriſer. 

Nevertheleis ſuch ſeiſins, without an admi- 
nicle in writ, are very ready to be improven; 
as may be learned from the following deciſion, 
obſerved by Stair, 19th June 1668, the relict 
of Galrigs contra Wallace of Galrigs. The re- 
lict of Galrigs purſued for mails and duties up- 
on her ſeiſin given propriis manibus, It was 
alledged for the defender, No proceſs, becauſe 
the ſeiſin is but afertio notarii without a. war- 
rant, there being neither a contract, nor obli- 
? cation to give ſuch a. ſeiſin. It I 
at 
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That inſtruments of ſeiſin, given to a wife pra- 
priis manibus, have a ſufficient adminicle and 
preſumption by the inarriage, and the duty of 
the huſband to provide the wife: eſpeciatly 
where there is no contract, nor other pro- 
viſion: but moſt of all where the wife renoun- 
ced her jointure ſhe had with a former huſ. 
band, in favour of the granter of the ſeiſin and 
his ereditors : which is a ſtrong preſumption 
he would give her ſomething in lieu thereof. 
The Lords ſuſtained the ſeiſin. But thereaf. 
ter, 9th January 1669, Galrigs offered to im- 
prove the ſeiſin by the witneſſes inſerted; which 
being four, two of them deponed poſitively, 
that they were never witneſſes to a ſeiſin given 
by Galrigs to. his wife; and the third deponed, 
That he remembered not that he was a wit- 
neſs; the fourth deponed, That he was wit- 
nels; but ſaid, that this ſeiſin was in ſummer, 
whereas it bore to be in winter; the Notary 
abode by the ſeiſin. The Lords found the 
ſeiſin improven, but would not examine the 
Notary,. nor any other perſon, mainly in con- 
ſideration that the ſeiſin was proprits manibur, 
without any other adminicle: but if there had 
been an adminicle, the Notary and one of the 
witneſſes being poſitive, the ſeiſin would not 
have been improven; for where there is a war- 
rant, mediate or immediate, providing a ſeiſin 
be given, quod fieri debet, facile preſumitur : 
and therefore the witneſſes not remembering, 
or denial, will hardly improve ſuch ſeiſins, un- 
leſs their teſtinony were poſitive, giving ſpeci- 
= — 
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al circumſtances of their denial, as being in a- 
nother country, or far diſtant place, at that 
time, if the truth of that were otherwiſe inſtruct. 
ed. But the general denial to be witneſſes, 
could import no mere than non memini ; and 
therefore an adminicle in writ, with the proto- 
col, or oath of the Notary, if he were alive, and 
eſpecially if poſſeſſion followed for ſome time; 
| theſe would more ſtrongly approve, than the 
not remembrance, or general denial of the wit- 
neſſes inſerted, would improve. By what has 
been ſaid, Notaries will be cautions not to co- 
py after this laſt form. 


Having now finiſhed the matter of ſeiſins of 


lands, I ſhall, in the next place, for the benefit 
of ſuch as are clerks to royal burghs who alſo 
ought to be Notaries, proceed to ſeiſins, in bur- 
gage-tenements. Formerly theſe ſeiſins, by 
the conſtant cuſtom of the-burgh of Edinburgh, 
were written in Latin, although the warrant 
on which they proceeded was in Engliſh, but 
that practice is now almoſt laid aſide; Howe- 
ver examples ſhall be given in both languages. 


T 43: E- & UE. 


Of Inſtruments of Seiſin in Burgage-tenements. 


the nature of reſignations as of ſeiſins, yet, 


ſeeing they are beſt known by the laſt name; 


Otwithſtanding that infeftments in bur- 
gage-tenements participate as much of 


* 
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I thought it proper to inſert them in this place, 

 Seifins in burgage-lands, by act 27. parl. 1. 
James VI. can only be given by one of the 
bailies of the burgh, as the king's bailie; and 
none can be Notary thereto but the common 
clerk of the burgh; otherwiſe the ſame are 
declared null; and the clerk likewiſe extends 
them. But in caſes of neceſſity, where there 
was neither bailie nor town-clerk, and where 
one was obliged to do diligence, ſein within 
burgh hath been ſuſtained when taken by the 
ſheriff-clerk ; as was decided in the caſe of 
Thomſon contra Mackitrich, 21ſt July 1666, 
obſerved by Stair, 

From this act, it is to be obſerved, that the 
magiſtrates of burghs-royal are not ſuperiors of 
burgage-lands ; but, being the King's bailies: 
and ſheriffs within the burgh, are commiſſion- 
ed and impowered by their erection, to ſeiſe: 
their burgeſſes in the lands and tenements ly- 
ing within their territories : for in effect the 
community of the burgeſſes are the king's 
vaſſals, and not the individuality of every 
burgeſs. „ 5 

It is further to be obſerved, that burgage- 
lands never fall in nonentry; for the apparent 
heir being once infeft, his ſeiſin draus back to 
the day of his predeceſſor's death: and the 
reaſon is obvious; for- nonentry, being a ca- 
ſualty due to the ſuperior upon the death of 
his vaſſal, cannot fall out in communities or 
burghs, becauſe they never die. 

By the 16th ad, parl. 22. James VI. anent 

regiſtration 
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were excepted, (as has been told in the pre- 
ceding title); and ſo far were theſe ſeiſins 
exeemed from ſuch ſolemnities, that the Lords 
ſuſtained a ſeiſin within burgh, fubſcribed by 
the town-clerk, though there was no veſtige 
of it in the town's regiſter nor in the clerk's 
protocol, and had been latent for many years, 
zoth June 1668. Burnet contra Swane, obſer- 
ved by Stair. For although town-clerks uſe to 
regiſtrate ſeiſins, yet there being no neceſſity 
upon them to regiſtrate, and the ſeiſins not 
being annulled for want of regiſtration, ſingu- 
lar ſucceſſors in burgage- lands were not ſuffici- 
ently ſecured, till by act 11. part. 3. Ch. II. 
it was ſtatute, That all inſtruments of ſeiſin of 
tenements within burghs-royal, or freedoms 
thereof, holding burgage, and generally all o- 
_ writs which are mjoined by act 16. par! 


2. Ja. VI. ſhall be inſerted and regiſtrate in 


— town-clerks books of the ſeveral burghs 
reſpective, within fixty days after the date of 
the ſame ; and if they be not fo inſerted, the 
ſame are declared null, with reſpect to third 
parties acquiring a perfect and lawful right to 
the ſaid tenements, but prejudice always to 
them to uſe the ſaid writs againſt the parties 
makers thereof, their heirs and ſucceſſor s. 

By this act the town-clerks are to keep a 
ſeparate book therefore, depending only upon 
the magiſtrates of the burgh, without neceſſi- 
ty of any warrant from the clerk-regiſter ; and 


like u iſe they are t0 keep minute-books of the 


ſame, 


Part. II. 
regiſtration of ſeiſins, theſe in burgage- lands 
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ſame, which are to be quarterly ſigned and 
compared by the provoſt and bailies of the ſe- 
yeral burghs. The form of which comparing 
take as follows: Edinburgh, the —— day 
« of —— years. The principal regiſter of ſei- 
„ fins within the as » of Edinburgh, being 
compared with the minute- book thereof, 
conform to act of parliament made in anno 
41681, are found to agree exactly together; 
« 25 is teſtified by us the magiſtrates of the 
„ ſaid burgh ſubſcribing.” Vide tit. 8. of re- 
verſions. 

The clerk's docket to the ſeiſin will be the | 
ſame as in the long docket at the end of tit. 4. 
part i, only, after his name, and the words 
Notarius publicus, muſt be inſert, et clericus 
| communitatis burgt de 

The ſeiſin is likewiſe regiſtrate, and mark- 
ed upon the back ” the ſame clerk, thus: 
„Edinburgh, the day of years. 
Regiſtrate in the —— and —— leaves of 
the firſt [or ſecond] protocol of G H, con- 
junct clerk of Edinburgh, conform to the act 
* of parliament 1681, anent regiſtration of 
* ſeiſins and others within burgh by me. 

However, ſeiſins taken out of the town's 
books, not by the town-clerk who gave the 
ſeiſin, but by his ſucceſſor, will not ſerve for a 
principal ſeiſin, without a warrant or admini- 
cle, the town- book being but the protocol of 
the town-clerk; and therefore either the 
town-book muſt be produced, that the ſeiſin 
may be tranſumed, or T granted for 

inſpection 
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inſpection or collation ; which being returned, 
was found to ſuflice as a tranſumpt, 11th Fe. 
bruary 1681, Irvine contra Corſan, obſerved 
by Stair, 

Theſe ſeiſins differ conform to the ſeveral 
kinds thereof; ſome are given to apparent 
heirs, cognoſced by haſp and ſtaple ; others 
are given to purchaſers upon diſpoſition, or up- 
on contracts of marriage, wadſet, or heritable 

bonds or adjudications. 
In feftments by haſp and ſtaple are given in 
this manner : 
* his clerk and the neceſſary witneſſes, being 
« met at the tenement, whereof ſeiſin is to be 
* given, the apparent heir repreſents to them 
that his father, or other predeceſlor, died 
« laſt veſt and ſeiſed in that tenement ; and, 
« for verifying it, he exhibits to the bailie and 
* his clerk, betore the witneffes, his predecel- 
« for's infeftment; adding withal, that it was 
« notorious that he is apparent heir, and near. 
«eſt of kin to this predeceſſor, his father, 
„ grandfather, or the like; and therefore he 
« requires the bailie to give to him ſtate and 
* ſeiſin of that tenement by haſp and ſtaple, 
conform to the uſe and cuſtom of burg}. 
„»Whereupon the baile, albeit he know the 
* truth of what is ſo faid, inquires at the wit 
© nefſes, or other perſons i in their company, it 
he who demands ſeifin was the apparent heit 
« to the perſon laſt infeft, or habite and repute 
* ſuch ; and upon their anſwering affirmative- 


rh * If G he cauſes the apparent heir take mn 
ce t 12e 


The bailie of the burgh, with 
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« the haſp and ſtaple of the door, and enter 
« the houſe, and bolt the door upon himſelf; 
« who coming out, takes inſtruments in the 
« hands of the clerk of the burgh, for certi- 
« fying what was done : which inſtrument is 
« duly regiſtrate in the town-court books.“ 

A A burgh of barony, or of regality to which 
the privilege of the king's free burgh-royal is 


granted, though neither the lands nor the 


town be holden of the king in free burgage, 
but of the prince, is nevertheleſs allowed to 
give ſeiſins by haſp and ſtaple, 13th Novem- 


ber 1623, Marſhal contra Marſhal, obſerved 
by Dune. | 


Seifin to an Heir cognoſced by Haſp and Staple, 


r Dei nomine, &c. perſonaliter acceſſit ho- 
norabilis vir A, unus balivorum burgi de 
------, ad Hud tenementum terre, ante et re- 
tro, ſubtus et ſupra, cum pertinentibus ; olim 
pertinens ad B de ------, deinde ad C de ------, 
et deinde ad demortuum D ſcribam in Edin- 
burgo ; jacens in dicto burgo de ------ , ex auſ- 
trali latere vici regu in clauſura vocafa ------, 
et occidentali parte ejuſdem, inter terramquon= 
dam E, deinde quondam F, et nunc G, ex bo- 
reali, terras quondam H, deinde J, et nunc K, 
ex auſtrali, et tranſitum clauſuræ vulgo vocatæ 
--------, ex occidentali, et tranſitum dictæ clau- . 
ſuræ vocatæ , ex orientali partibus: et 
ibidem dictus balivus, virtute at vigore ſui of. 
ficli, cognovit et intravit providum et honeſtum 
R =O virum 
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virum L ſcribam in Edinburgo, tanquam filium 
legitimum et propinquiorem hæredem (a) dic- 
ti quondam D ſui patris, in et ad totum et in. 
tegrum dictum tenementum terræ, ante et re- 
tro, ſubtus et ſupra, jacens in dicto burgo de 
, et bondatum ut dictum eſt, per terræ et 


lapidis dicti tenementi deliberationem, et fixu. 


larum et tenelarum traditionem ; ipſumque I., 
tanquam filium legitimum et hæredem (56) dic. 
ti quondam D ſui patris, in toto et integro dic. 
to tenemento terræ, ante et retro, ſubtus et 
ſupra, jacente in dicto burgo, et bondato ut 
dictum eſt, inveſtiendo hereditarie ſaſivit, ut in- 
fra burgum heredibus burgenſibus in talibys 
fiericonſuetum, ſalvo jure cujuſlibet (c). Super 
8 * quibus 


(lsa) If the propinquity appear by a general ſervice, ſay, 
e deſervitum et retturnatum ad dictum quondam, c.“ 
(3) And if it be by a ſervice, add, * deſervitum et ret 
turnatum, &c.”? _ . 
(le) In a caſe where the apparent heir diſpones his pre. 
deceſſor's burgage - lands before he is infeft himſelf, the 
cognition of his propinquity in blood to the deceaſed, ard 
the purchaſer's infeftment, may be inſerted in one and the 
ame ſeifin, thus: et fine mora W ſcriba in Edinburgs, 
*procurator rite et legitime conſtitutus, ac in nomine dicti 
L, hereditarii proprietarii tenementi terrz ſupra et ſub- 
4 tus ſcripti, ut mihi Notario publico ſubſeribenti, per 
4 ipſius procurationis literas, contentas in quibuſdam ven- 
« dĩtionĩs et alienationis literis, per præfatum L. Titio, 
es heredibus ſuis et aſſignatis quibuſcunque, factis et con- 
t ceſfis, de data -, lucide conſtabat, totum et integrun 
« tenementum terræ, ante et retro, ſubtus et ſupra jacens 
« &c,” \ Here the tenements as bounded are again to be 
0 repeated, and then ſay, ] “ in manus dicti balivi ſurſun 
e. reddidit, pureque et fimpliciter reſignavit, in favoren 
. proque nova ĩnfeodatione ejuſdem præfato Titio, a” 


* 
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quibus omnibus et ſingulis præmiſſis præfatus 
L, a me Notario publico ſubſcribente, ſibi fieri 
petiit hoc præſens publicum inſtrumentum, ſeu 
plura publica inſtrumenta. Acta erant hæc ſu- - 
per fundum dicti tenementi terræ, horas inter 
nonam et decimam ante meridiem, ſub anno, 
die, menſe, regnoque regis præſcriptis, præſen- 
tibus ibidem providis et honeſtis viris W et R, 
Jet 8, cum diverſis aliis, teſtibus ad præmiſſa 
vocatis et requiſitis. ¶ Then follows the Notary's 
docket.] | i 

If ſeifin be given to a purchaſer and his 
wife on a diſpoſition, for her liferent-ufe al- 
lenarly, the ſeiſin will be the ſame as above, 
until you come to the delivery of ſeiſin by the 
bailie, which begins with theſe words, © et ibi- 
dem dictus balivus, virtute et vigore,” &c. in 
place of gybich ſay, et ibidem W ſcriba in E- 
dinburgo, proc urator rite et legitime conſti- 
* tutus; ac in nomine diQti I., hereditarii pro- 
« prietarl! dicti tenementi terræ, ut mihi Notario 
* publico ſubſcribenti, per ipſius procurationis 
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* ſubſcripto, danda et concedenda, Qua re ſignatione fic 
« rite et legitime faQa et admiſſa, dictus balivus, virtute 
«et vigore ſui officii, et de ſpeciali rogatu dicti procuratoris 
© reſignantis, ſtatum, ſaſinam, poſſeſſionem corporalem, ac» 
tualem, et realem, pariter et ſaſinam hereditariam, totius 
let integri dicti tenementi terræ, pertinentis ad dictum B, 
* &c.” Tas above], “per terræ et lapidis fundi dicti tene- 
* menti terræ deliberationem, præfato Titio, perfonaliter 
præſenti et acceptanti, contulit, exhibuit, et, ſecundum 
* tenorem dictarum venditionis et alienationis literarum, 
dedit pariter et deliberavit, ſalvo jure cujuſlibet, &c.“ 
(the reſt as above. J | | | 
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« literas, contentas (a) in quibuſdam venditionis . 
* et alienationis literis, per ipſum, Titio et Sem- 6 
proniæ ejus ſponſe, ed eorum alteri diutius 6 
viventi, in conjunQa infeodatione, pro ditz | « 
* Sempronize vitali redditu ſolummodo, et Mz. 6 
* y1o eorum filio, quo deficiente, diQi Titii he. « 
* redibus legitimis et affignatis quibuſcunque, _ 
* confeQtis, ac ſuper fundum dicti tenementi 1 


*terræ productis et perlectis, de data -------, 4 
« lucide conſtabat, totum et integrum dictum WU « | 
% tenementum terræ, ante et retro, ſubtus et 4 6 
« ſupra, cum pertinentibus, olim pertinens,” FF « | 
&c. [Here take in the bounding as in the diſ. Þ « , 
poſition, and then ſay,) © et bondatum ut præ-  « ,. 
* dicitur per fuſtim et baculum, in manus difi I « , 
* balivi ſurſum reddidit, pureque et fimpliciter * 
« reſignavit, in favorem, proque nova infeoda- / 
tione ejuſdem præfato Titio, modo fupra- n. 
ſeripto, danda et concedenda (5). Qua refig- 8. 
« natione fic rite et legitime facta et admiſſa, 
*dictus balivus, virtute et vigore ſul officii, 1 

. 1 44 de 


(.) If ſeifin be given on a wadfet, fay, in quodam con- 
vt tratuſhypothecationis et impignorationis, inito et perfec- 
a to inter illum et Titium, prout in dio contraQu, ſuper 
« fundum dicti tenementi terrz producto et perlecto, &c. 

(5) If ſeifin be given on a wadſet, add „redimabili onn 
% modo et ſub reverſione dicto tenemento terre, 22 Titi 

c ejuſque prediftis, per diftum L, ejuſque heredes, ſucceſer:: 
4 et aſſignatos per ſolutiouem iis, aut in eorum uſus co. 
« nem,” c. [ Here take in the preciſe words of the clauſe c 
. reverſion, and where the ſame is to be conſigned, with the 

ace of redemption, and upon what premonition; and ther, 
immediately after the clauſe of ſeiſin, and before that whici 
* begins ſuper guibus, &c. add,]  redimabili omni modo died 
tenemento terræ, et ſub reverſione modo ſupraſcripts. 
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« de ſpeciali mandato dicti procuratoris reſig- 
« nantis, ſtatum, poſſeſſionem corporalem, ac- 
« tualem, realem, pariter et faſinam heredita- 
« xiam, totius et integri dicti tenementi terræ. 
« ante et retro, ſubtus et ſupra, cum pertinen- 
« tihus, olim pertinentis, &c.” | Here the lands 
are again repeated, then follows, © jacentis in 
dicto burgo, et bondati ut prædicitur, per ter- 
« re et lapidis fundi dicti tenementi terra de- 
66 liberationem, memoratis Titio et Semproniæ 


4 ejus ſponſæ, eorumque alteri diutius viventi, 


pro vitali redditu dictæ Semproniæ ſolum- 
« modo, ibidem perſonaliter præſentibus et ae- 
« ceptantibus, ſecundum tenorem dictarum 
« yenditionis et alienationis literarum in omni- 
« bus, dedit, tradidit, contulit, pariter et delibe- 
« ravit, ſalvo jure cujuſlibet. Super quibus om- 
„ nibus et ſingulis præmiſſis, præfati Titius et 


* Sempronia a me Notario publico ſibi fieri pe- 


* tierunt hoc preſens publicum inſtrumen- 
tum, &c. Cas in other ſeiſins.) 

It ſeifin be given of an annualrent out of” 
burgage-lands, after having narrated the com- 
pearance of the Notary, witneſſes, bailie, and 
party or procurator, at the word contentas, in 
the beginning of the foregoing ſeiſin, add © in 
* quadam hereditaria obligatione per ipſum 
* confeRa, Titio, ejuſque heredibus et aſligna- 


tis quibuſcunque, ac ſuper fundum dicti te- 
« nementi terræ producta et perlecta, de data 
5 ae #, lucide conſtabat, totum et integrum 
* unum annuum redditum ducentarum merca- 
tum monetæ Scotiæ, vel talem annuum reddi- 


; I 3 tum 


4 
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tum, qui pro tempore, per quamlibet ſuper. 
* yenientem legem, correſpondebit principali 
„ ſummæ quatuor mille mercarum, annuatim 
% levandum et percipiendum, ad duos anni ter- 
% minos, feſta ſcilicet Pentecoftes, et Sandi 
Martini, in hieme, per zquales portiones, de 
toto et integro didi. tenemento, ante et re- 
tro, ſubtus et ſupra, eum pertinentibus, per- 
% tinente olim,“ {Here take in the boundings 1 
of the tenements, as in the heritable bond, 4 
and then add), vel de quavis parte vel por- 
tione ejuſdem, promptioribus eenſubus, firmic, 
« proficuis, et devoriis ejuſdem, per fuſtim et 
baculum, in manus dicti balivi ſurſum red. 66 
didit, pureque et fimpliciter reſignavit, in ſa- 
« yorem, proque nova infeodatione et ſuſina 
danda et concedenda præfato Titio, ejuſque 
© heredibus et aſſignatis quibuſcunque, here- | 
« ditarie ; redimabili et ſub reverſione dicto an- 
* nuo redditu, per dictum L, ejuſque heredes 
et aſſignatos, a præfato 1 itio et ejus prædic. 
« tis, per ſolutionem us dictæ principalis ſum- . 
4% mz quater mille mercarum, omniumque an- e 
© nucrum reddituum pro tempore debitorum, W *©r 
« infra prætorium dicti burgi, die feſtum Pen- 
tecoſtes, vel Sancti Martini in bieme, pre. 
« cedente, ſi fit legalis, qua deficiente, proxima 
die legitima ſequente, inter ortum et occaſum 
« ſolis, ſuper præmonitione quadraginta dierun 
« debite facienda, per prædictum L, ejuſque 
e prædictos, præfato Titio, ejuſque preedicti 
_ « perfonaliter vel apud ipſorum pro tempore 


babitationis domun, 1 in preſentia Notari tel- 
i © tiyrmquc 
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tiumque, prout congruit; vel per conſigna- 
tionem dictarum 1 ſi dictus Titius 


4 ejuſve prædicti abfuerint, vel haſce præſen- 


tes accipere recuſarint, in manus præpoſiti, 
vel cujuſvis balivorum dicti burgi, quæ Ti- 
« tio ejuſque prædictis periculo conſignantis 
« profuturz ſunt, ſecundum dictam heredita- 


rium obligationem, et procuratoriam reſigna- 


* tionis inibi contentam, in omnibus punctis. 
ua reſignatione fic rite ac legitime facta et 
admiſſa, dictus balivus, virtute et vigore ſui 
officii, et de ſpeciali mandato dicti procurato- 
* ris reſignantis, ſtatum, poſſeſſionem corpora- 
lem, actualem, et realem, totius et integri 
* dicti unnui redditus, vel talis annui redditus, 
qui pro tempore, per leges hujus regni, dictaæ 
* principali ſummæ correſpondebit, annuatim 
levandi et percipiendi, ad dictos duos anni 


* terminos, per æquales portiones, de toto et in- 
* tegro dicto tenemento terre, ante et retro, 


« ſubtus et ſupra, jacente in dicto burgo de 
* —— —, et bondato ut prædicitur, per terræ 
et lapidis fundi dicti tenementi, et unius de- 
* nary, ut moris eſt, deliberationem, honeſto 

« yiro M de ——— , tanquam atturnato, et in 
nomine prædicti Titii, contulit, exhibuit, et, 
«* ſecundum tenorem dictæ hereditariæ obliga- 
* tionis, dedit pariter et deliberavit: redimabili 

omni modo dicto annuo reditu, et ſub re- 
verſione modo prædicto. Super quibus omni- 
« bus,” &c. as in other feifins.} 

I a father ſhall reſign his burgage-lands to. 


dis ſon, and the ſon at the ſame time ſhall re- 


bgn 
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ſign the ſaid lands in fayour of his wife, for 
her liferent- uſe, the ſeiſin will be the ſame as 


in the firſt, by haſp and ſtaple, until you come 


to the bailie's delivery of ſeiſin: and then ſay, 
« nec non acceſlit idem balivus ad illud tene- 
« mentum terre, ante et retro, ſubtus et ſu- 
« pra, olim,” &c. {Here take in the tenements 
as deſigned and bounded, and then ſay], * et 
« ibidem A fcriba in Edinburgo, procurator rite 
det legitime conſtitutus in nomine dicti B, ut 
mihi Notario publico ſubſcribenti, per ipſius 


procurationis literas, contentas in contructu 


* matrimoniali, inito et confecto inter illum et 
C ejus filium, ex parte una, et D filiam le- 
„ gitimam E, unius balivorum burgi de ——, 
* cum conten.u dicti E ſui patris, ex parte al- 
« tera, prout in dicto contractu matrimonial, 
« ſuper fundum dictorum tenementorum ter- 
* rarumque producto et perlecto, de data ——, 
lucide conſtabat, totum et integrum,“ Ic. 

Here repeat your lands, as above, and then 
add j, © jacens in dicto burgo de , et bon- 
datum modo ſupraſcripto ; per fuſtis et bacu- 
li deliberationem, in manus dicti balivi ſur- 
e ſum reddidit, pureque et fimpliciter reſigna- 
„vit: reſervans dicti B et H ejus ſponſæ vi- 
4 tales redditus dimidii tenementorum terrarum 
« aliorumque ſupraſcriptorum, durantibus om- 
nibus eorum vitæ diebus. Quibus reſignati- 


* onibus fic rite et legitimi per ſe et ſeparatim 


*« factis et admiſſis, dictus balivus, virtute et 
« vigore, Oc. Fas above; and after the 


words, pariter et ſaſinam, add}, © heredi- 
= S tariam, 
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« tariam, totius et integri dicti tenementi ter- 
« rz, olim,“ &c. [Here the feyeral tenements 
muſt be repeated, and then ſay}, © jacentis in 
« dicto burgo, et bondati ut prædicitur, per 
« terr# et lapidis fundi dictorum tenemento- 
« rum terrarumque reſpective et ſucceſſive tra- 
« ditionem, præfato C, perſonaliter praeſenti et 
« acceptanti, contulit, exhibuit, et deliberavit: 
« refervans dicto B ejuſque ſponſæ, eorumque 
« diatius viventi, vitales redditus dimidii tene - 
« mentorum terrarumque, durantibus omnibug 
« eorum vitæ diebus. Et fine mora præfatus 
« A, procurator rite et legitune conſtitutus in 
nomine dicti C, ut mihi Notario publico ſub- 
0 ſeribenti, per ipfius procurationis literas e- 
« tiam in dicto contractu matrimoniali, de data 
20 antedicta, contentas, lucide conſtabat, totam 
et integram juſtam et æqualem dimi- 
« dietatem dictorum tenementorum, terrarum 
| aliorumque ſuperſcriptorum, cum pertinenti- 
bus jacentium et bondatorum ut prædicitur, 
« per fuſtis et baculi deliberationem, in manus 
« dicti baliviſurſum reddidit, pureque et fimpli- 
« citer reſignavit. Quibus reſignationibus,” 
dec. [as above; and then after the words * pa- 
iter et ſafinam,” add, ]“ vitalis reditus totius 
* et integræ juſtæ et zqualis dimidietatis tene- 
mentorum terrarum aliorumque ſupraſcrip- 
* torum reſpective et ſucceſſive traditionemA, 
 tanquam atturnato, et in nomine dictæ D, 
* ſponke dicti C, durantibus omnibus ſuæ vitæ 
+ diebus, contulit, exhibuit, et, ſecundum 


© tenarem dicti coutractus matrimonialis, de- 
0 di 
* 
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« dit pariter et deliberavit: ſalvo jure cujuſlibet. 
« Super quibus omnibus et ſingulis priemiſſis, 
prefatus C, pro ſeipſo, nec non dictus A, tan. 
« quam atturnatus, et in nomine dictæ D, a me 
« Notario publico ipſis fieri petierunt hoc pre. 
s ſens publicum inſtrumentum, ſeu plura pub. 


__ © hica inſtrumenta. Acta erant” &c. Cut fupra 


in communi forma. | 

When the magiſtrates of a burgh-royal are 
charged with letters of horning to infeft an 
adjudger, they ſeldom or never diſobey the 
_ charge, but give ſeiſin forthwith ; which will 
be the ſame as in the firſt, to theſe words, 
et ibidem dictus balivus, virtute et vigore 


I ſui officii,“ and then add, et in obedien- 


« ttam quarundem literarum S. D. N. Regis, 
impetratarum ſuper quoddam decretum ad- 

« judicationis, coram Dominos Concilii et Seſ- 
oni e menſis ultimo elapfi, 

obtentum, ad inſtantiam N de contra 
40 de ——, pro ſolutione et ſatisfactione ei 
* ſummarum monetæ principalium, annuorum 
reddituum, et liquidatarum expenſarum ini- 
« bi contentarum, extendentium in integrum. 
« ad datam dicti decreti adjudicationis, ad 
« ſummam ducentarum mercarum monetæ Sco- 
« tie, falvo juſto calculo, contra præpoſitum 

« et balivos dicti burgi de ——, ipſis præcipi- 
« entium et mandantium, ut prænominatum 
N, ejuſque heredes et aſſignatos, in toto et 
* integro” Here take in the lands as deſigned 
and bounded in the decreet of adjudication, 
and then lay}, „ hereditarie infeodarent, ſub 
wm " P&na 


T 


xc: 
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na rebellionis et cornu-poſitionis ; prout 

jn dictis literis 8. D. N. Regis, executioni- 
« buſque et indorſationibus earundem, de data 
« ſub ſigneto regio die menfis — et 
« anno , latius continetur, ſtatum, poſſeſ- 
„ fionem corporalem, actualem, realem, pari- 
« ter et ſaſinam hereditariam, totius et integri 
« dicti tenementi terræ, olim,“ Sc. Here take 
in the tenements as deſigned and bounded, 
and then add}, © jacentis in dicto burgo de 
, et bondati ut prædicitur; per terræ et 
« lapidis fundi dicti tenement! terræ delibera- 
« tionem, præfato N, perſonaliter præſenti et 
acceptanti, contulit, exhibuit, et, ſecun- 
« dum tenorem dictarum literarum 8. D. N. 
Regis, dedit, tradidit, pariterque delibera- 


vit: ſalvo jure cujuſlibet (a). Super qui- 
_ bus, r. | 


. of Cognition and Seiſin. 


N the name of God. Amen. Be it known 
to all men by this preſent public Inſtru- 
ment, that upon the day of 
years, and of the reign of our Sovereign Lord 
George III. by the grace of God King of 
Great Britain, France, and Ireland, Defender 
of the Faith, the year: In preſence of 
me Notary- public and common clerk of the 


burgh 
(a) Here may be added, ce redimabili omni modo dicto 


e tencmento terrz a præfato N ejuſque prædictis, per dic. 
tum O ejuſque prædictos, ſecuadum actum parliamenti. 
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burgh of A, and witneſſes after named, ſub. 
.ſcribing, compeared perſonally, upon the 
ground of the ſubjects after mentioned, IH. as 
procurator and attorney for C. eldeſt lawful f 
fon of the deceaſt D, whoſe power of attorney @ © 
was ſufficiently known to me the ſaid Notary- h 
public; and alſo compeared an honourable © 
man, B, one of the preſent bailies of the ſaid I - 
burgh of A, the ſaid H Saving and holding in 1 
his hands an Inſtrument of Seiſin of the lands, x. 
tenements, and others after mentioned, in = 


favour of the ſaid D, of date the day ; 
of _ Which Inftrument of Seifin the T 

faid H procurator foreſaid exhibited to the ſaid i f 
B. bailie foreſaid, humbly requiring him to | the 
cognoſce the ſaid C, eldeſt lawful ſon of the I. 
aid D his father, conform to the uſe and cul- An 
tom of burgh obſerved in the like caſes; and bet 
thereafter to enter and infeft him in the ſaid 5 


lands, tenements and others, as heir foreſaid: 
which requeſt the ſaid B, bailie foreſaid, find- 
ing to be juſt and reaſonable, he received the 
foreſaid inſtrument of Seiſin into his hands, 
and delivered the ſame to me Notary-public, 
to be read and publiſhed to the witneſſes, and 
others preſent. Which 1 having done, the ſaid 
B, after taking proof of the ſaid C's propinqui- 
ty by the witneſſes ſubſcribiag, did, by virtue 
of his office of bailliary in aid burgh, cog- 
noſce, enter, and infeft C. eldeſt lau ful ſon 
and heir of the deceaſed D, in all and whole 
Bere the ſubjects to be fully taken in]; and that 
by delivery of earth and ſtone of the ground of 
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the ſaid lands, and haſps and ſtaples of the ſaid 
tenements, with earth and ſtone of the ground 
thereof to the ſaid H, procurator and attorney 
for and in name of the ſaid C, after the man- 
ner and cuſtom of entering and infefting the 
heirs of the proprietors of tenements within 
burgh, to the wiheritance of their anceſtors, 
in all points ſalvo jure cijjuslibet. (A). Where- 
upon, and upon all and ſundry the premiſes, 
the ſaid H, as procurator and attorney fore- 
ſaid aſked and took Inſtruments in the hands 
of me the ſaid Notary-public ſubſcribing. * | 
Theſe things were ſo done upon the ground of 


the ſaid ſubjects, between the hours of — and 


—— of the day, month, year of God, and 
- King's reign, relpectively firſt above written, 
before, and in preſence of —— and wit- 
neſſes to the premiſſes ſpecially called and re- 
quired, and hereto with me ſubſcribing. | 


OBSERVATIONS. 


_ When the heir makes over the ſubject to a 


third party before he is infeft, the cognition of 
his propinquity in blood to the deceaſt, and 
the purchaſer's inteſtment, may be inſerted in 
the ſame Inſtrument. In ſuch caſe at letter 
(4) add: Thereafter the ſaid C, purſuant to a 
. diſpoſition granted by him to K; of date the 

reſigned and ſurrendered the a- 
fore mentioned tenement, with its perti- 


* nents, in the hands of the laid B, as in the 


5 bands of our SOV exeign Lord the King, the 
K N immediate 
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« immediate ſuperior thereof, in favour, and 
for new infeftment of the ſame, to be made, 
given, and granted to the ſaid K, his heirs or 
* afſignees whomſoever, heritably and irre- 
© deemably, in due and competent form : 


* which reſignation ſo made, the ſaid B ac- 


e cepted by receiving the ſymbols into his 
„hands, and forthwith gave and delivered to 
« the ſaid K, - heritable ftate and ſeiſin, with 
_ * real, actual, and corporal poſſeſſion, of all and 
* whole the tenement of land above deſcribed, 
« with'the pertinents ; and that by delivery to 
the ſaid H, as procurator and attorney fore- 


« ſaid, of earth and ſtone of tlie ground of the 


« ſame ; and other ſymbols neceſſary, &c.“ 
 Whereupon, c. (as in the preceding example. 


If the anceſtors right was perſonal, the ſtyle 


will run as follows; Having and holding in 
„ his hands a diſpoſition of the lands, tene- 


ments of houſes and others after mentioned, 


« dated made and granted by 
„L. to the ſaid D; which diſpoſition the ſaid 
A, Procurator foreſaid exhibited ro the ſaid 
5 R. Bailie foreſaid, humbly requiring him to 
cognoſce the ſaid C, eldeſt lawful ſon of the 
+ ſaid D, his father, conform to the uſe and 
* cuſtom of the burgh in like caſes : which re- 
* queſt the ſaid B, Bailie foreſaid, finding 


* to'be juſt and reaſonable, he received the 


« foreſaid diſpoſition into his hands, and de- 
„ livered the ſame to me Notary-public ſub- 
« ſcribing, to be read and publiſhed to the 
« watnefles and others by 775 N ; which J 

THE having 
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« having done, the ſaid bailio after taking 
proof of the ſaid C's propinquity by the wit- 
« neſſes ſubſcribing, did, by virtue of his office 
of bailliary, in ſaid burg h, cognoſce the ſaid 
« C, eldeſt lawful ſon of ON 0 deceaſt D, 
his father. And thereafter the ſaid H, as pro- 
+ curator ſpecially conſtitute, by virtue of the 
« procuratory of reſignation contained in 
the foreſaid diſpoſition, with all due reve- 
« rence, and by ſtaff and. batton, as uſe is, re- 
« ſigned and ſurrendered all and whole (here 
« take in the ſubjects) in the hands of the ſaid 
„ Bailie, in favour, and for new infeftment of 
the ſame to be given and granted to the 
« faid C. Which reſignation. duly, and lawful- 
« ly made, was admitted of, and received by 
the ſaid bailie, who, by virtue of his office, 
and at deſire of the ſaid procurator gave and 
delivered heritable. ſtate and ſeiſin, actual, 
real, and corporal poſſeſſion of all and whole 
f (bere deſcribe the ſubjects) to the ſaid C; 
and that by delivery of earth and ſtone, &c. y 
| (as in the above ſeifin). This inſtrument is 
known by the name ot NA nation, Cognition, 
and Service. 


tee 5 eiſin of a Burgage Tenement. 


IN the name of God, &e. (as on page 107,) 
4 In preſence of me Notary-public, common 
clerk of the burgh of A, and witneſſes ſub- 
* compeared perſonally (1.) D, as pro- 

5 curator 
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curator and attorney for and in name of M, 
ſpecially conſtituted, by virtue of a procurato- 
ry of reſignation contained in the diſpoſition 
after-mentioned ; whoſe power of attorney was 
- ſufficiently known to me Notary-public; and 
paſſed with an honourable n: an B, one of the 
preſent bailies of the burgh of A, to the ground 
of the lands, tenements of houſes and others af. 
ter mentioned; and then and there, the ſaid 
D, as procurator foreſaid with all due reve- 
rence and by ſtaff and batton, as uſe is, relign- 
ed and ſurrendered all and whole (2.) (ber: 
inſert the ſubjects to be taken from the diſpoſition) 
in the hands of the faid baile, in favour and 
fornew infeftment of the ſame, to be given and 
granted to the faid N, in due and competent 
form; and that by virtue of, and conform 30 


to a procuratory of reſignation contained in a 5 
- diſpoſition made and granted by (3. ) the ſaid 5 
M, to the ſaid N, of date day of 

- as from the faid diſpoſition produced to, 1 © 


and publicly read by me the ſaid notary pub- 7 
lic to the bailie, and others preſent did clearly | 
appear. Which reſignation fa duly and law- aft 
fully made, was admitted of, and received by 
the Taid bailie, who, by virtue of his office, andat E 
deſire of the ſaid procurator, gave, granted F f 
back, and delivered to the ſaid N, heritable 0 
ſtate and ſeiſin, actual, real, and corporal pot- 
ſeſtion of all and whole (here de ſcribe the ſub- 

 jedts) and that by delivery to the ſaid P, 3 may 
procurator and attorney foreſaid, of eart! 8 


and ſtone of the ground of the ſaid _ D 
hail MY . 


— op — 2 w wm ws 
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-haſp and ſtaple of the ſaid tenements of hor 


ſes, with earth and ſtone of the ground there 
of, after the form and tenor of the foreſaid di, 


poſition and cuſtom of burgh in all points 
Whereupon, &c. (as in the preceding example.) 


Ohſervations. 


If the reſi ignation proceeds on an heritable 


bond, a few variations will be neceſſary, in 


ſo far as the bond muſt be mentioned in place 


of the diſpoſition; and ſeiſin will be given of 


an annual rent furth of the lands, as well as 
the lands themſelves, redeemable always as 


therein expreſſed. 


(I.) Ifthe reſignation i is made e mani- 


bus, the ſtyle is compeared perſonally M, the 
granter of the diſpoſition in favour of 


« after mentioned“; and where reſignation 
2 


is ſaid to be made by the procuratory 6: 


reſignation, /ay © the ſaid M, in purſuance ef 


* the foreſaid diſpoſition reſigned &c.” And 
after the words witneſſes to the premiſſes be- 
cially called and required, add, before whom 
the ſaid M, in ſupport of the facts herein af. 
« ſerted, hath ſubſcribed this inſtrument on the 
« day and date hereof.” 

(2.)If an hentable bond, add. all and wliole 
wan annual rent of I. exactly in terms of 
the procuratory of reſignation. (3.) If the per- 
ſon to be infeft connects both by retour and 
aſſignation, then, at this clauſe, ſay © made 
Land granted by the ſaid M, to L, of 

K 3 date 


* 
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date In and to which diſpoſition, ſub. | 


« jects thereby diſponed, and procuratory of 
e reſignation therein contained, R, thereatter 
* had right as heir in general ſerved and retou- 
« red to the ſaid deceaſt L his immediate elder 
brother, conform to his ſervice expede be- 
« fore the ſheritf of C, dated duly re- 
 * toured to the chancery; and all which 
* the ſaid R by his diſpoſition and aſſignation 
dated , aſſigned and deſponed to, and 
* favours of N, as from the whole writs pro- 
* duced to and publicly read by me the {aid 
« Notary-public, to. the ſaid bailie and wit- 
* nefſes upon the ground of the ſaid tenement, 
did clearly appear.” Then the ſtyle proceeds 
as in the foregoing example: only ſeiſin mult 
be given both of the annual rent, and of the 
lands in ſecurity, preciſely in terms of the pro- 
curatory. 


Magiſtrates of a Royal burgh may be charg- 


ed to enter adjudgers, in the ſame way with 


other ſuperiors. The ſtyle of a ſeiſin pro- 
ceeding upon a decreet of adjudication will be 
as follows. | 


Seiſin by the Magiſtrates of a Royal Burgh * 
a Decreet of Adjudication. | 


| 1 the name of God Amen (as on page 10), 
in preſence of the Notary-public, and com- 
mon clerk of the burgh of L, and witneſſes ſub- 
ſcribing 


* 
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bing compeared perſonally B, as procura- 
tor and attorney for and in name of C, whoſe 

wer of attorney was ſufficiently known to 
me Notary-public ; and paſſed withan honour- 


able man 4, One _ the preſent bailies of the 


ſaid burgh to the ground of the dwelling houſe 
and others after deſcribed ; having and hold- 
ing in his hand a decree of adjudication, dated 
------- obtained before theLords of Council and 
Seſſion, at the inſtance of the ſaid. C againſt D; 
whereby the ſaid Lords, for the reaſons therein 
ſpecified, adjudged from the ſaid D, all and 
whole (here take in the ſubjects), and decerned 
and declared the fame to pertain and belong 
to the faid C, his heirs or aſſignees, heritably 
for payment and ſatisfaction to them of the 
principal accumulated ſum of I 


ſalvo juſto calculo ; and of the annual rent of 


the d accumulated ſum, during the not re- 


demption thereof, over and above the com 


ſition to ſuperiors and expences of this joftru- 
ment of ſeiſin: And ordained the ſaid C, and 
his foreſaids to be infeft and ſeiſed in the fore- 
ſaid lodging, tenement, and others fo adjudged, 
to be holden. by them of the immediate law- 


ful ſuperiors of the ſame, as the ſaid decreet of 


the adjudication, the abbreviatewhereof i is duly 
recorded the in itſelf more, fully bears. 
Which decreet of adjudication particularly be- 
fore narrated, the ſaid B as procurator and at- 
torney foreſaid exhibited, an preſented to the 
laid A, Bailie, deſiring and requiring him in o- 
dedience thereto, and by virtue of his office, 


to 
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to give infeftment of the foreſaid ſubjects to 
the ſaid C which defire the ſaid bailie, finding to 
be juſt and reafonable, he received the ſaid de. 
ereet and abbreviate thereof into his hands, and 
delivered the ſame to me Notary- public to be 
publicly read to him and the *witneffes upon 
the ground of the forefaid ſubjects; which 1 
accordingly did; and immediately thereafter 


the ſaid A, Bailie (a) gave and delivered to 


the ſaid C, heritable ſtate and ſeiſin actual, 
real, and corporal poſſfeſſton of all and whole the 
dwelling houſe and others with the pertinents 
particularly above deſcribed, together with the 
ground right and property thereof, in pay- 
ment and ſatisfaction to him and his foreſaids 
of the prineipal accumulated ſum above men- 
tioned, and of the annual rent thereof, during 


the not redemption, over and above the com- 


poſition to ſuperiors, and expences of the inſtru- 
ment of ſeiſim; and that by delivery of earth 
and ſtone of the ground of the foreſaĩd ſub- 
jects to the ſaid B, as procurator and attorney 
foreſaid, for and in name of C, after the form 
and tenor of the ſaid decreet of adjudication 
and abbreviate thereof (5) in all points; but 
redeemable always and under reverſion con- 


form to act of parliament. Mhereupon &c. (in 


common form.) 
| _ Obſervations. 
F the ſeiſin proceeds upon a charge to enter 


the ſtyle runs thus, at letter (a) © In obe- 
Adience 
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« ence to a charge given to the magiſtrates of 
« the ſaid burgh proceeding upon letters of 
« horning raiſed upon the decreet of adjudica- 
tion debbre recited.“ And at letter (5) add, 

„letters of horning and SO. following 


1 REO.” 


T 1 N OY. 


Of the Warrants of Seiſins. 


Aving already ſaid that I ſhould treat 
H mote fully of the warrant upon which 
ſeiſin proceeds, I ſhall here preſent the reader 
with ſome of the moſt ordinary models for nac- 
rating ſuch warrants of ſeiſin as are written 
either in Latin or Eogliſh. And as this clauſe 
admits of a greater variety than any other in 
the whole inftrament, becauſe every particu- 
lar warrant upon which ſeiſin proceeds hath. 
ſomething or other peculiar to itſelf in the nar- 
rating of it, it is proper to obſerve, that the 
following narratives are not ſet down ſo as the 
fame may be conſtantly followed; but it is 
left to the prudent Notary to adapt the narra- 
tive to the Nature of the infeftment he is to 
take, making uſe of theſe only by way of ex- 
ample in the like caſes. 


Narrative of a Precept on a retour. 
—— Habens, et in ſuis manibus tenens, 
« quoddam 
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gquoddam praceptum ſaſinæ pergamena ſerip. 
tum, et cancellario didti S. D. N. regis di. 
* rectum, pro ſaſina et poſſeſſione danda præno- I « 


1 minato A, nunc de , tanquam legitimo . 1 
det propinquiori heredi maſculo quondam D  « | 
de ſui patris, totarum et integrarum | « , 
terrarum, decimarum, aliorumque ſubſcrip. | « , 
* torum, cum pertinentibus.” 12 

[H 


Narrative of a precept of Clare conſtat. the 


60 


Habens, &c. dictum præceptum ſa- * 
« finze, (vulgo præceptum de Clare conſtat vo- . & 

| 1 catum), dum et conceſſum per honprabi- 40 x1 
lem virum A de ——, in favorem dicti B de N. þ 
, tanquam! heredis dicti quondam D de . 8 
9 ſui patris, de totis et integris terris, MW, 
annuo redditu alliſque ſubſcriptis, de data, « di 


4 * denoreß. et contentis fubſcripus.” A 7 
: det 
1 II the precept be in Engliſh, 'as they Tome- pr 
r times are, the narrative will be thus: Fob 

"of 


-—— Having, Sc. the faid precept of ſeiſin, N. re. 
commonly called a precept of Clare conſtat, 0 
made and granted by an Honourable gentle. tas 
men 4 f, in favour of the faid B of % | 
———; as heir to the faid umqubile D of —— Hand 
his father, of all and haill the lands, annual- et 
rent and others under written, of the date, ¶ nib 
tenor; and contents after mentioned. nib 


— — 
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Narrative of a charter. 


« —— Habens, &c. quandam chartam reſig- 
« nationis ſub magno ſigillo, continentem in 
« fine ejuſdem præceptum ſaſinæ ſubtus men- 
« tionatum, factum, datum, et conceſſum, per 
« dium S. D. N. Regem, prædicto A de 12 
« et heredibus ſuis maſculis de ejus corpore, 
Here inſert the tailzie and ſubſtitution as in 
the charter], © de data ſubtus mentionata, Per 
« quamquidem chartam (pro cauſis inibi ſpeci- 
« ficatis) dictus 8. D. N. cum aviſamento et 
* conſenſu Domini Capitalis Baronis et reliquo- 
rum Dominorum Baronum Scaccarii S. D. N. 
« Regis, in hac parte regni magnz Britanniæ 
Scotia vocata,” ſand, if there be any provi- 
ſions, ſay, © et cum et ſub proviſionibus, con- 
« ditionibus, reverſionibus, et limitationibus 
inibi et poſtea ſpecificatis], dedit, conceſſit, 
et diſpoſuit, ac pro perpetuo confirmavit, 
* prefato A heredibuſque ſuis maſculis de ejus 
corpore, quibus deficientibus, heredibus ſuis 
et aſſignatis quibuſcunque, hereditarie et ir- 
' red1mabiliter, abſque quavis reverſione, re- 
demptione, aut regreſſu, in perpetuum, to- 
tas et integras” { Here inſert the lands verba- 
in, and then ſay], © una cum omni jure,” &c. 
and then, if there be any proviſions, W 
et hoc cum et ſub reverſionibus, reſervatio. 
nibus, reſtrictionibus, proviſionibus, conditio 
nibus, oneribus, qualificationibus, et limita- 
tionibus omni modo ſubſcriptis,” viz. [ Here 
| inſert 
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inſert the proviſions asin the charter, and there. 


after the DPuxguidem ; then ſay}, et dictus 
8. D. N. Rex, (pro cauſis inibi ſpecificatis), 
* cum aviſamento et conſenſu prædicto, de no- 


vo dedit, conceſſit, et diſpoſuit, præfato A, 


« et heredibus ſuis maſculis de ejus corpore, 
quibus deficientibus, heredibus ſuis et aſſig- 
* natis quibuſcunque, totas et integras terras, 
„ decimas, molendinas, ſalmonum piſcinas, ba- 
„ ronias, caſtra, turres, fortalicia, aliaque par- 


2M ticulariter ſupraſcripta: Tenendas de dicto 


« S. D. N. Rege, modo in dicta charta amplius 
« mentionato et contento ; prout eadem, con- 
« tinens clauſulam disjunctionis terrarum, de- 
« cimarum, ſalmonum piſcinarum, molendina- 
rum aliorumque ſupralcriptorum, ab omni- 
bus aliis dominus, baroniis aliiſque, quibus 
« ante annexa fuerunt, et unions, erections, 
« creationis, et incorporationts earundem, iu 
« unam integram et hberam baroniam, vocan- 
dam omni futuro tempore baroniam de b 
« et ordinans dictum maneru locum de — — 


* principale fore mefſuagium ejuſdem, et uni- 


„cam ſaſinam ibidem, vel ſuper quamlibet 
« partem dictarum terrarum, capiendam, per 
„ traditionem terre et lapidis fund ,earum 
& ſolummodo, abſque neceiſitate utendi qui- 
« buflibet aliis ſy mbolis, validam et ſufficientem 
« fore ſaſinam, pro integris terris, decimis, ſal- 
„ monum piſcinis alliſque ſupraſcriptis; et hoc 
non obſtante quod eadem minime contigua 
„ ſint, ſed in diverſis locis j Jaceant ; ut eadem, 


« inquam, latius proportat,” 
Narrat:wt 
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N arrative of a charter of adjudicati an. 


4 —- Habens, &c. quandam chartam adju- 
« dicationis ſub magno ſigillo, continentem in 
fine ejuſdem præceptum ſaſinæ ſubſcriptum, 
« fatum, datum, et conceſſum, per dictum 
„8. D. N. Regem, præfato A, heredibus 
« ſuis et aſſignatis quibuſcunque. Per quam- 
« quidem chartam (pro cauſis mibi ſpecificatis) 
« dictus S. D. N. Rex, cum aviſamento et con- 
« ſenſu, c.“ [As in the narrative of a char- 
ter], © et cum et ſub proviſione et reverſione 
« 1hibi mentionatis, dedit, conceſſit, et diſpo- 
« ſnit, præfato A, heredibus ſuis et afſignatis 
ptædictis, hereditarie, totas et integras, We.” 
[Here inſert the lands; then fay }, redimabi- 
les omni modo et ſub reverſione, et ſub et 
eum provifione et conditione in dicta charta 
« contentis,” ſand thereafter inſert the 
guidem ; then ſay}, * prout dicta charta, os 
data ſubtus mentionata, continens dictum 
ſaſinæ præceptum, una cum diſpenſatione 

pro unica capienda ſaſina apud dictum ma- 
4 nerti locum de , yel ſuper quamlibet 

* partem terrarum aliorumque ſupraſcriptorum, 
« et declarans eandem validam, ſufficientem, 
et efficacem fore, pro integris terris, decimis 
G 8 fupraſeripts, —_— 
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07 thus if 2. anted by a ſubject . 


— Having, Sc. an charter of adjudication 
granted by a Noble Lord in favour of 
A, his heirs and aſſignees whatſomever ; con- 


taining, in the end thereof, the precept of 


ſeiſin under written: whereby (for the cauſes 
therein ſpecified) the ſaid Noble Lord, with 
and under the proviſion and reſervation there. 
in mentioned, gave, granted, and diſponed to 
the ſaid A his heirs and aſlignees foreſaid, 
heritably, all and haill [Here take in the lands ; 
then ſay], redeemable always, and under rever- 
lion, and with and under the condition and 
viſion contained in the ſaid charter, | There- 
aAfier inſert the Quæquidem; then ſay), as the 
ſaid charter, of the date after mentioned, con- 
taining the foreſaid precept of * at more 


length proports. 
Narrative of a charter from a fubjett. 


Go Habens, &c. quandam chartam, de 
66 22 ſubtus mentionata, factam, datam, et 
conceſſam, per dictum A de- 
rem præfati B, heredumque ſuorum et aſſig- 
4 natorum inibi mentionatorum, hereditarie et 
« jrredimabiliter. Per quamquidem chartam, 
« dictus A (pro cauſis inibi ſpecificatis) dedit, 
conceſſit, et diſpoſuit, prædicto B, heredibus 
« ſuis et aſſignatis inibi contentis, hereditarie 
* et irredimabiliter, ut dictum eſt, totas et in. 


„ in favo- 
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« tegras” [Here inſert the lands, with the 
DPuzquidem, and proviſions, if any be; then 
ſay), * prout dicta charta, inibi continens 
ſuaſinæ præceptum ſubtus mentionatum, latius 


| 2. 6.200%, oy 


In Engliſh thus. 


— Haview: &c. an charter, of the date, 


after mentioned, made and granted by the 


ſaid A of „to and in favour of the ſaid B, 


his heirs and aſſignees therein mentioned, heri- 
tably and irredeemably ; whereby (tor the 
cauſes therein ſpecified) the ſaid A gave, grant- 


ed, and diſponed, to the ſaid B, his heirs and 


ees therein mentioned, heritably and ir- 


redeemably, as faid is, all and haill [Here in- 
fert the lands, with the Quæquidem, and pro- 


viſtons, if any be ; then ſay}, as the ſaid charter, 
of the date under written, containing: the pre- 


cept of ſeiſin therein and after mentioned, at 


more length proports. 

A charter upon a contract of wadſet will 
differ nothing ſrom the above, except, in place 
of the words, heritably and irredeemably, you 
muſt inſert, * heritably and under reverſion in 
„manner therein mentioned ;” and in the con- 
clufion of the narrative, to "add theſe words, 


as the ſaid charter, of the date under written, 


© whereby the lands and others above written, 
are declared to be redeemable in manner 
4. therein mentioned, ” &c. 


1. 3 Narratiue 


CE en F * 0 
* . F : 7 4 5 —— 


ne 
* . * " 


of —— and ſheriffdom of 
all right, title, intereſt, claim of right, property 
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Narrative o a diſpoſition of lands. 
1 Oc. an diſpoſition, of the date 


— and containing the precept of ſeiſin ak. 


ter mentioned, made and granted by the ſaid 
A of „to and in favour of the ſaid B: 
whereby (for the cauſes therein ſpecified) the 
faid A fold, annailzied, and diſponed, from him, 
his hers, and all other his aſſignees, to and in 
favour of the ſaid B, his heirs and aſſignees 
whatſomever, heritably and irredeemably, but 
any manner of reverſion, redemption, or re- 
greſs. whatſomever, all and hailL (Here in/ert 
> lands ; then ſay}, lying within the parochin 
, together with 


and poſſeſſion petitor and poſfefſor, which the 
faid 5 or his predeccſlors and authors, heirs 
and ſucceſſors had, have, or any wife may claim 


or pretend to the lands and others above writ- 
ten, or to any part or portion thereof, or to the 


mails, farms, profits, and duties thereof, in all 
time coming; [and, if there be any proviſi ons, 


add thefe words), with and under the 2 


&c. after mentioned, viz- [Here inſert the 
viſions ; then ſay,] as the ſaid diſpoſition, ot 5 
date abovewritten, containing obligement to in- 
feft by double infeftments, and two ſeveral man- 
ners of holding, a me and de me, with procu- 
ratory of reſignation, clauie of abſolute warran- 
dice, aſFgnation to the mails and duties, writs 


and evidents, with the * t of ſeiſin after 
: inſerted, 


- S. 2,0 &t w2> 5» ry 11 8 


able to the principal ſum of 
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inſerted, and ſeveral other uſual clauſes, at more 


length proports. 


Narrative of a diſpoſition of annualrent. 


— Having, Oc. an diſpoſition, of the date 


, and containing the precept of ſeiſin after 
ſpecified, made and granted by the ſaid A of 


— to and in favour of the ſaid B; whereby 


for the cauſes therein ſpeeified) the ſaid A 


fold, alienated, and diſponed from bim, his: 


heirs, and all others his aſſignees whatſoever, 
all and haill an annualrent of ——, or ſuch 

an annualrent as ſhall be due for, and agree 
„by the laws: 
and acts of parliament of this kingdom for the 
tume, yearly to be uplifted and raken at two- 
terms in the year, Whitſunday, and Mar-- 
tinmas. by equal portions, forth of all and: 


| hail [Here inſert the lands], lying within 


the parochin of and ſheriffdom of ——; 
or forth of any lands or heritages whatſoever 
pertaining. and belonging to C, where- ever the 
ſamen lie, within this kingdom, or forth of any 
part or portion thereof, firſt, beſt, and readieſt 


mails, farms, profits, and: duties of the ſame,, 


ſpecified. and. contained in. an heritable bond; : 
granted by the ſaid C, in favour of the ſaid &, 
of the date the regiſtrate i in ,and in 
the ſaid, A, his ſeilin following thereon, dated. 
tie day of ——, duly regiſtrate conform: 
to the act of parliament; ; together with all 
night, title, intereſt, claim of right, property and 
L- 43 Peſſeſſon 
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poſſeſſion petitor and poſſeſſor, which the ſaid 
A or his heirs and ſucceſſors, have, or any wiſe 
may have, claum, or pretend to the foreſaid 
annualrent, or to any portion thereof, in time 


coming: providing always the ſaid annualrent 


be redeemable by the ſaid C and his foreſaids, 


conform to the clauſe of reverſion contained in 


the ſaid heritable bond; as the ſaid diſpoſition, 


containing an obligement to infeft, procuratory 


of reſignation, aſſignation to the principal ſum 
f , whereupon the ſaid annualrent is re- 
deemable, and to the ſaid heritable bond, and 
ſeiſin following thereon, alſo containing the 
precept of ſeiſin after inſerted, at more length, 


proports. 
Narrative of an heritable bond. 


— Having, Sc. an heritable bond, of the- 


date , and containing the precept of ſeiſin 
after inſerted, made and granted by the ſaid 
A (a), to and in favour of the faid B, and his 


heirs and ſucceſſors after mentioned: whereby 


(for the cauſes therein ſpecified) the ſaid A 
bound and obliged bim, his heirs and ſucceſſors, 
with all convenient diligence, upon his own 
proper charges and expences, to duly, validly, 
and ſufficiently infeft, veſt, and ſeiſe the ſaid 


B, his heirs and aſſignees whatſoever, 22 
an 


(.) If there be cautioners in the heritable bond, add 
theſe words, as principal, and — and e—— as cau- 
« tioners, and ſovertics tor aud with him, eorjunaly and 


N ſererally, 


| 
| 
W 
- 
a 
c 
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and under reverſion in manner after mention- 
ed, in all and haill an annual-rent of 
— Sterling or ſuch an annualrent as ſhould 
be due for, or correſpond and be agreeable to 
the principal ſum of money foreſaid, by 
the laws and acts of parliament of this king- 
dom for the time, yearly to be taken at two 
terms in the year, Whitſunday, and Mar- 
tinmas by equal portions, forth of all and 
haill the ſaid A his lands of [Here inſert 
_ the lands), lying within the parochin of 

and ſheriffdom of , or forth of any other 
lands or heritages pertaining and belonging to 
the ſaid A, where-ever the ſame lie, within 
this kingdom, or forth of any part or portion 
thereof, firſt, beſt, and readieſt mails, farms, 
profits, and duties of the ſame ; as the ſaid he- 
ritable bond, of the date foreſaid, containing. 
procuratory of reſignation, obligement by the 
fid A to the ſaid B and his foreſaids, for pay- 
ment making to them of the foreſaid annual- 
rent, they as well not infeft as infefr, at the 
faid two terms in the year, by equal portions, 
as faid is, beginning the firſt term's payment 
thereof at the term of Martmmas next to come, 
for the firſt half-year preceding, and fo forth 
yearly and termly during the not redemption; 
with a clauſe of reverſion, whereby the ſaid 
annualrent is redeemable upon payment or 
conſignation of the foreſaid principal ſum, in 
manner, and upon the premonition therein 
mentioned ; together alſo with a clauſe of ab- 

lolute warrandice, and precept of ſeiſin after 


ſpecified, 
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| ſpecified, with ſeveral other uſual clauſes, at 
more length proports. 


Narrative of a cantract of feu. 


Having, Cc. an contract of feu and alie. 
nation, made and paſſed betwixt A and B on 
the one and other parts, of the date -------., 
containing the precept of ſeiſin after inſerted: 
whereby = the cauſes therein ſpecified) the 
ſaid A fold, annailzied, and diſponed, and in 
feu- farm and heri did let and demit, to the 
ſaid B, his heirs and aſſignees whatſoever, he- 
ritably and irredeemably, but any manner of 
reverſion, redemption, or regreſs for ever, [if 
there be any proviſions, add, with and under the 
proviſions and conditions after mentioned), all 
all and haill Here inſert the lands}, lying with- 
in the parochin of and ſheriffdom of ------, 
together with all right, c. which the ſaid A, 
or his predeceſſars, authors, heirs, and ſucceſ. 
ſors, had, have, or any wiſe may have, claim, 
or pretend, to the — and others above writ- 
ten, with the pertinents, or any part or portion 
thereof, or to the mails, farms, profits, and du- 
ties of the ſame, in time coming; ¶ F there be 
any proviſions, add], and that with and under 
the proviſions and conditions after mentioned, 
Vviz. THere inſert the promfions ; s then ſay], as 
the ſaid contract of alienation and feu, contain- 
therein obligement to infeft, clauſe of ab- 
10 te warrandice and precept of ſciſin under 
written, with ſeyeral other clauſes, at more 


length proports. 


_ Narrative 
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Narrati ve of a contract of wadſet.' _ 


----.-- Having, Sc. a contract of wadſet, 
made and paſſed berwixt the ſaid A and B on 
the one and other parts, of the date -------, 
and containing the precept of ſeiſin under 
written: whereby (for the cauſes therein ſpe- 
ciſied) the ſaid A ſold, annailzied, wadſet, im- 
pignorated, and diſponed from him, his heirs, 
and all other his aſſignees, heritably, and under 


reverſion, in manner therein and after mention- 


ed, H there be any provifions, ſay, and with and 
under the proviſions, &c. under written), all 
and haill Here inſert the lands), lying within 
the parochin of ------ and ſheriffdom of -=----, 
with all right, title, intereſt, claim of right, &c. 
which the ſazd A, his authors and predeceſſors, 
their heirs and ſucceſſors, had, have, or any 
wiſe may have, claim, or pretend, to the lands 
and others above written, with the pertinents, 
or to any part or portion thereof, or to the 
mails, farms, profits, and duties of the fame, in 
all time coming during the not redemption : 
providing always, that the ſaid lands and o- 
thers above written be redeemable by the ſaid 
A, from the ſaid B and his foreſaids, by pay- 


ment or conſignation of the ſum of Ster- 


ng upon the premonition in manner, and con- 
form to the clauſe of reverſion ſpecified and 
contained in the ſaid contract of wadſet, Ir 
you may narrate the clauſe of reverfion at length; 
end then ſay, if there be any pravifions}, _ 
wu 
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with and under the ſpecial proviſions, &c. af. 
ter ſpecified, viz. (Here inſert the proviſions); 
as the faid contra, of the date foreſaid, con- 
taining therein an obligement to infeft, by 
double infeftments, and two manners of hold- 


ing, a me and de me, with procuratory of re. 


ſignation, clauſe of abſolute warrandice, a. 
ſignation to the mails and duties, writs and 
evidents, during the not redemption, with the 
precept of ſeiſin after inſerted, and ſeveral 
other clauſes, at more length proports. 


Narrative of a contract of marriage. 


Having, Cc. a contract of marriage, 
made and paſſed betwixt the ſaid A, with the 


ſpecial advice and conſent of B his father, and 


the ſaid B for himſelf, and as taking burden 


in and upon him for his ſaid ſon, and them 


both with one advice and conſent, on the one 
part; and the ſaid C, with the ſpecial advice 


and conſent of D her father, and the ſaid D 
for himfelf, and as taking burden in and upon 


him for his ſaid daughter, and them both with 
one advice and conſent, on the other part, of 


* 


the date - „and containing the precepft 
of ſeiſin under written: whereby (for the 


eauſes therein ſpecified) the ſaid A, with ad- 
vice and conſent of his ſaid fatber, and the 
ſaid B for himſelf, his own right and intereſt, 
and taking burden on him for his ſaid fon, and 
they both with one advice, conſent, and aſ- 


ſent, bind and Ablige them; their heirs and 


fucceſlors, 


. „„ oY 8 3 
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ſucceſſors, with all convenient diligence, and 
upon their own proper charges and expences, 
to duly, validly, and ſufficiently infeft and 
ſeiſe the ſaid C, his ſaid ſpouſe, for her liferent- 
uſe, during all the days of her lifetime after 
his deceaſe; [ and if there be any proviſions, 
ſay}, and with and under the proviſions and 
conditions therein and after mentioned, in all 
and haill ¶ Here inſert the lands, or annuity up- 
liftable forth thereof, as in the obligement to in- 
feft, verbatim], and that by two kinds of in- 
teftments, a me vel de me, in manner at length 
mentioned and contained in the ſaid contract- 
matrimonial ; as the ſame, of the date fore- 
ſaid, containing therein procuratory of reſig- 
nation, clauſe of abſolute warrandice, precept 
of ſeiſin under written, and ſeveral other clauſes, 
at more length proports. | 


Nota, That ſometimes the diſpoſition, con- 
tract, or charter, is made, with conſent of par- 
ties having intereſt, in favour of a perſon and 
his wife in conjunct fee: the form whereof is 
here ſet down. | 


Narrative of a right made with conſent of parties. 


— Having, Cc. a diſpoſition, of the 
date , and containing the precept of 


ſeiſin under written, made and granted by the 
laid A, with the ſpecial advice of B his father 
and C his mother, for all right of liferent, con- 
junct fee, terce, or other right whatſoever, 
Is which 
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which they, or either of them, have or can 
pretend to the lands and others after ſpecified, 
or to any part or portion thereof, or to any 
annual rent or annuity uplittable forth of the 
ſame, or to the mails, farms, profits, and 
duties thereof, in time coming, in favour of 
the ſaid A, and D his ſpouſe, and longeſt liver 
of them two, in conjunct fee and liferent, and 
to E, their eldeſt lawful ſon, and the heirs- 
male of his body, in fee ; which failing, to F, 
their ſecond lawful ſon, and the heirs-male of 
his body; which failing, to the other heirs. 
male procreate or to be procreate of the ſaid 
A his body; which alſo failing, to his other 
neareſt lawful heirs and aſhgnees whatſomever: 
whereby (for the cauſes therein ſpecified) the 
ſaid A, with advice and conſent of the ſaid B 
his father and C his mother, for their reſpec- 
tive rights and intereſts above mentioned, and 
the faid B and C for themſelves, their own 
rights and intereſts, and all of them with one 
conſent and aſſent, fold, annailzied, and dil- 
ned, to and in favour of himſelf, and D his 
ſaid ſpouſe, and longeſt liver of them two, in 
conjunct fee and liferent, and to the ſaid E, U. 
[as above], heritably and irredeemably, with 
and under the proviſions and conditions under 


. all and haill, c. 


ITIL 
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r 
Of Inſtruments of Reſignation. 


Aving in the three foregoing titles amply 
H treated of inſtruments of ſeiſin, I come 
now to diſcourſe of inſtruments of reſignation : 
which are twofold ; either ad perpetuam rema- 


nentiam, or in favorem. 


Reſignation ad perpetuam remanentiam is, a 
delivery or reſigning of the lands into the 
hands of the ſuperior himſelf, or one commiſ- 
ſioned by him, ſo as that the right of property 
may be united and conlolidate with. the right 
of ſuperiority. | 

Reſignation in favorem is likewiſe, a reſign- 
ing of the lands into the hands of the ſupe- 


' rior; but not ſo as to conſolidate the right of 


property with that of the ſuperiority ; for here 
the fee is not extinct, but either renewed or 


transferred. 


Reſignations ad perpetuam remanentiam, be- 
ing an extinction of the vaſſal's infeftment, 
muſt be pertected by an inſtrument of reſigna- 
tion in the hands of a Notary ; which no 
other writ, nor acknowledgment of the vaſlal, 
nor any deed done otherwiſe, can prove or 
ſupply : Wherefore this fort of refignation is 
completed by the inftrument of reſignation 
itſelt alone. And after this reſignation is 


made, the ſuperior's ſimple renunciation or 
diſcharge thereof cannot revive the vaſſal's 


prior 


NM. 
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prior 1afeftment, but he muſt be infeft de 
novo. | 

Reſignations in favorem muſt conſiſt of three 
parts: 1. The renunctation of the party-reſign- 
er in favour of a third party; 2. The accept- 
ance of the ſuperior; 3. The delivery and in- 
veſtiture made to him in whoſe favour the re- 
ſignation was granted. Nor is the firſt of theſe 
of any force or effect, unleſs the others fol- 
low and are completed : for if the perſon who 
reſigns the lands, ſhall make two ſeveral reſig- 
nations at different times, he who is firſt infeit, 
although by virtue of the laſt reſignation, will 
be preferred. 

Craig, lib. 3. dieg. 1. 17. & 18, gives this 
as his opinion; although he ſhews that it was 
otherwiſe decided in the caſe of *a burgeſs in 
Perth, who making a ſecond reſignation in 
tavour of his fon, though twenty years after 
the firſt, the laſt reſignation was found null, as 
granted by one who had already diveſted him- 
{elf of all right he had to the lands, by a for- 
mer reſignation, albeit the perſon in whoſe ta- 
vour the firſt reſignation was granted, had not 

completed his right by infeftment; and adds, 
that before this deciſion it was never doubted 
by our anceſtors, but that, in the caſe of two 
ſeveral reſignations, he who obtained the firlt 
ſeiſin would be preferred. And this ſeems to 
be ſupported by what my Lord Stair ſays upon 
this head in his In/titution?, lib. 3. tit. 1. § 12. 
and by a later deciſion there cited, obſerved 
by Durie, p. 225. where one Laving e 
us 


* 
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his lands, and reſigned the ſame in favour of 
the purchaſer, thereafter the ſeller diſpones 
the ſame lands to another: who, after the 

procuratory of reſignation, takes ſeiſin befo:e 
him who acquired the firſt alienation ; and by 
virtue of his firſt ſeiſin, he who acquired the 
ſecond right becomes in poſſeſſion of the 
lands. And albeit it was pled, in ſupport of 


the firſt right, that his ſeifin, although a ſhort 


ſpace after the other's, ought to be drawn 
back to the date of the preceding procuratory 
of reſignation ; and that the poſſeſſion ought 
not to be reſpected, in regard it was but a 
year paſt ſince the firſt of their rights was 
made, and there were few weeks betwixt the 
dates of their ſeiſins: notwithſtanding, the 
prior ſeiſin was ſuſtained, albeit it was a baſe 
infeftment granted to be holden of the annail- 
2er, and the other a public infeftment, pro- 
ceeding upon reſignation, to be holden of the 
ſuperior. And in a double poinding, Thom- 
ſon contra Kilgour, 24th January 1628, ob- 
ſerved by Purie; where 'Thomſon's right de- 
pended upon a procuratory of reſignation 
made in his favour by Kilgour's author, for 
inkeftment to be given to him of an annual 
rent, divers years before the heritable right 
made to Kilgour; to the which date of the 
laid preceding procuratory he alledged that 
his ſeiſin ſhould be drawn back, and that he 
ſhould be preferred to Kilgour ; eſpecially 
ſeeing, fince the ſaid procuratory, he had 
uplifted the mails and duties of the lands for 

M 2 ſatisfying 
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fatisfying of his ſaid annualrent divers years, 


which ought to corroborate his right in this 


poſſeſſory judgment; ſeeing alſo that his ſeiſin, 
which depended upon that procuratory, was 
but four days after Kilgour's ſeiſin: notwith- 


ſtanding whereof, the Lords preferred Kil- 


gour. For a further illuſtration of this head, 
ſee Sir James Stewart's anfevers to Dirleton's 
doubts, p. 262. & 263. as alſo Mackenzie's 
inſtitutions, b. 2. tit. 7. $ 17. where he tells us, 
That the firſt infeftment upon the ſecond re- 
ſignation, will be preferred to him who has 
but the ſecond infeftment upon the firſt reſig- 
nation. See act 105. parl. 7. Ja. V. and ad 
140. parl. 12. Ja. VI. and Mackenzie crimi- 
nals, tit. 28. where you will find that ſupe- 
110rs were puniſhable who received double re- 
fignations. 1 

Reſignation then being either an extinction, 
when it is granted to the ſuperior, ad perpe- 
tuam remanentiam; or a renewal, when the 


vaſſal reſigns the lands for new infeftment to 


de granted to himſelf. 25, when lands hold 
ward, tue vafal perhaps reſigns them ſo as 
they may be returned blench, or the like; or 
a transference of the fee, when the lands are 
reſigned. in favour of an aſſignee; there are 
ſame ſolemnities neceſſary to the completing 
thereof: and, as I cannot better oblige ſuch 
of my readers as have not opportunity of con- 
ſulting our law-books upon this head, I ſhall 


here preſent them with the moſt material ſo- 
lemnities, 
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lemnities, as they are in my Lord Stair's 1n/li- 


tutions. 
Reſignation muſt proceed upon a diſpoſi- 


tion, or procuratory of reſignation having in 


it the effects of a diſpoſition ; for the inſtru- 


ment of reſignation being but the aſſertion of 
a Notary, will not be ſufficient alone without 
an adminicle in writ. Of theſe procuratories 


per ſe, an example ſhall be given in the title 


upon Procuratories. 

The ſecond ſtep in reſignation is, the at of 
reſignation itſelf: which neceſſarily . muſt be 
by way of inſtrument of a Notary, expreſſing 
the warrant of it, viz. the diſpoſition, if it be 
done by the reſigner propriis manibus ; or the 
procuratory, if it be done by a procurator ; 
and that, conform thereto, the reſigner, or 
procurator compeared perſonally before the 
ſuperior, or his commiſſioner having, ſpecial 
warrant to receive reſignation: and that the 
reſignation was made in the hands of the ſu- 
perior by ſtaff and baſton delivered by the re- 
ſigner, or his procurator, to the ſuperior, as 


the token or {ſymbol of the thing reſigned ; 


and that the ſame was accepted and received 
by the ſuperior, or his commiſſioners, by taking 


the ſaid ſymbol in their hands, for new in- 


feftment to. be given to the acquirers. This 
reſignation is made by the vaſſal, or his pro- 


curator, on their knees; and accordingly 1 is in 


the inſtrument ſaid to be done with all humi- 
lity : and that the ſuperior, or his commiſ- 
lioner, delivered the ſtaff as the . of the 

5 fee 
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fee to the acquirer ; which is alſo expreſſed 1 in 
the inſtrument. 

The ſolemnities of reſignation are' ſo effec- 
tual and neceſſary, that the omiſſion of any of 
them annulleth the refignation : and therefore 
renunciation without a formal reſignation, 
though it may be ſufficient againſt the re- 
nouncer, yet it is not ſufficient to take away 
infeftment renounced, 'againft ſingular ſuc- 
ceſſors; nor can it conſtitute any real right in 
the perſon of the acquirer, unleſs he had 
aliunde another ſtanding right in his perſon. 
And the reaſon. is, Becauſe jura eodem modo 
deſtituuntur quo conſtituuntur; and therefore, as 
infeftments cannot be conſtitute without an 
inſtrument of ſeiſin, ſo they cannot be deſtitute 
without an inſtrument of reſignation, or at 
leaſt another inſtrument of ſeiſin with the ſu- 
perior's confirmation. Inſtruments of ſeiſin 
and reſignation have a reſemblance and cohe- 
rence together in ſeveral eſſentials, viz. as ſeiſin 
may be given either to the vaſſal or his procu- 
rator, ſo may the reſignation be either to the 
ſuperior, or his commiſſioners authoriſed ſor 
that effect. And though inſtruments of re- 
ſignation uſe to be by procurators warranted 
by a procuratory of refignation ; yet, as there 
may be ſeiftns given by the ſuperior propriis 
manibus, ſo may there be reſignations by the 
vaſſal: And likewife they agree m this, that 
neither an inftrument of feifin nor refignation 
are ſufficient without a warrant or adminicle in 
writ ; and — by act 38. parl. 6. and 

81. 
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81. Parl. 19. Q. Mary, it is ſtatute, That in 
all refignations ad perpetuam remanentiam 
made by procuratories, the ſail procuratory 
ſhall be ſubſcribed by the vaſlal ; and if he 

IJ cannot write, muſt be ſubſcribed with his 

hand at the pen led by an authentic Notary : 

. and if the reſignation be made by the vaſſal 

y perſonally, the inftrument muſt be ſubſcribed 

R by him; and if he cannot write, muſt be ſub- 

N ſcribed with his hand at the pen led by a No- 

1 | tary in manner foreſaid; and that no reſigna- 

. 

0 


tion ad remanentiam is to have ſtrength in 
times to come, otherwiſe than as above ſpe- 
8 cified. | 


n The reaſon that the parties, as well as the 
e Notary, ſubſcribe the inſtrument, is, Becauſe 
it the ſubſcription of the inſtrument is in that 
1 caſe the only probation of the warrant there- 
n of: but if there be a diſpoſition or obligement 
> to infeft, the inftrument of reſignation, though 
n not ſubſcribed by the reſigner, will de ſufficient, 
1 as warranted by the diſpoſition or obligement: 


ie as alfo, by act 5. parl. 3. Ch. II. all inſtru- 
Yr ments of reſignation, as well as thoſe of ſeiſin, 
e- muſt be ſubſcribed by the witneſſes inſerted 
d and deſigned, otherwiſe they are declared null; 
re ſee p. 40. ; | 

is But ſtill there is a material difference be- 
he twixt inſtruments of ſeifin and refignation. 
at For ſeiſin muſt neceſſarily be taken upon the 
IN ground of the lands, naturally or by union; 
in but reſignation may be given and taken any 
nd where, although not upon the ground 0 = 
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lands. As alſo they formerly differed with 
reſpect to the regiſtration : for there was no 


legal neceſſity for the regiſtration of reſigna- 


tions, until that by act 3. pard. 2. Ch. II. it 
was ſtatute, That inſtruments of reſignation 
ad remanentiam be regiſtrate within ſixty days 
after the date thereof, in the ſame way and 
manner as renunciations, ſeiſins, or reverſions; 
otherwiſe the ſaid reſignation to be null: but 
inſtruments of reſignation of tenements, lands, 
and fiſhings, holden in free burgage, being 
regiſtrate in the town- court books of the 
burgh, do not fall under the certification of 


chm act; 


The parliament 1693, conſidering that 5 


curatories of reſignation do by the death of the 
granter become void, whereby, for obtaining 
the ſame renewed, unneceſſary expence is oc- 
caſioned; for preventing thereof, by the 35th 
act of that parliament it is ſtatute, That pro- 
curatories of reſignation, granted or to be 
granted, ſhall be ſufficient warrants for making 
reſignation in favour of the receiver himſelf, oc 
of his heir retoured on a general ſervice, or of 
his aſſignee by diſpoſition and aſſignation, or 
by adjudication, as well after, as it would have 
been before the death of the granter, provided 
the inſtrument taken upon the reſignation 
made after the granter's death mention, and 
therein deduce the title of the perſon in whoſe 
favour it is made ; otherwiſe to be null. Upon 
the whole, the ſolemnities of inſtruments of 

| . reſignation 
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reſignation may be comprehended under the 
following heads. 

1. All inſtruments of reſignation having the 
common beginning, muſt bear the date, as 
inſtruments of ſeiſin. 2 

2. That in preſence of the ſuperior himſelf, 
or a full number of his commiſſioners convened, 
and in preſence of the Notary and witneſſes, 
compeared perſonally a procurator, mentioned 
in the procuratory of reſignation. ' 

3. That the procurator reſigned the lands 
(here to be particularly mentioned) in the 
hands of the ſuperior, or his commiſſioners, in 
favour and under what reſervations, as in the 
procuratory ; and that by warrant of a procu- 
ratory contained in ſuch a writ, paſſed betwixt 
ſuch and ſuch perſons, dated ——, and that 
this reſignation was made, by deliverance of 
ſtaff and baſton (as a ſymbol) i in the hands of 
the ſuperior, or one of his commiſſioners in 
name of the reſt. : 

4. That the ener. or his commiſſioners 
in nts Nunc, - accepted the ref 8.2 tion, and 
gave, granted, and diſponed the "lands (here 
mentioned in general) to the perſons in the 
procuratory, conform to a charter to be made 
thereupon ; and that by redelivering the fore- 
ſaid ſtaff and baſton, which is the ſymbol. 

5. That the procurator took inſtruments i in 
the Notary- public's hands. 

The reſt as in inſtruments of ſeiſin. 


Inſtrument 
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Inſtrument of reſignation of lands by one in the 
kang's hands, in favour of himſelf and his 
Beitr, with a reſervation of his lady's liferent. 


N the name of God, Amen. Be it known 
to all men, by this preſent public inſtru- 
ment, 'That, upon the firſt day of February, 
One thouſand ſeven hundred and ninety-two 
years, and of the reign of our Sovereign Lord 
George the Third, by the grace of God King 
of Great Britain, France, and Ireland, defen. 
der of the faith, the thirty-ſecond year, in pre- 
ſence of the Right Honourable L, Eſquire, 
Lord Chief Baron, and remanent Barous of his 
Majeſty's court of exchequer, in that part of 
Great Britain called Scotland having full 
power and commiſſion from his Highneſs to 
receive reſignations of lands and others within 
Scotland (holden of his Majeſty) in his High- 
neſs's name, and grant new infeftments there- 
upon, being convened in full number in the 
exchequer-houſe within the burgh of Edin- 
burgh, where the ſaid Lords are accuſtomed 
to meet and ſit in exchequer, and in preſence 
of me Notary- public ſubſcribing, and u itneſſes 
after nominate, compeared perſonally P, one 
of the ordinary macers before the ſaid court ol 
exchequer, as procurator ſpecially conſtitute 
by A of ——, heritable proprietor of the 
lands and others after mentioned, by his pro- 
curatory of reſignation after written, to the 


ellect after ſpecified : and there the ſaid P, 
procurator 


the 
his 
ent. 
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procurator foreſaid, with all humility and con- 
dign reverence as became him, reſigned, ſur- 
rendered, upgave, overgave, and delivered, all 
and haill [Here inſert the lands}, together 
with all right, title, intereſt, claim of right, 
property, and poſſeſſion petitor and poſſeſſor, 
which the ſaid A, his heirs and aſſigners, had, 
hath, or any wiſe might claim or pretend there- 
to, or to any part thereof, in the hands of the 
ſaid Lords Barons of Exchequer, as in the 
hands of his Majeſty, immediate lawful ſuperi- 
or thereof; in favour and for new infeftment 
of the ſame to be made and granted to the 
ſaid A his heirs-male lawfully procreate or to 
be procreate of his own body, and the heirs 


whatſoever lawfully to be procreate of their 


bodies ; whom failing, to the heirs-female 
procreate or to be procreate of the ſaid A his 
body, and the heirs of their bodies; the eldeſt 
heir-female always ſucceeding without divi- 

lion, and being always obliged to marry a 
gentleman of the ſurname of A, or of any o- 
ther ſurname, who, and the heirs to be pro- 
create betwixt them, ſhall ſucceſſively and 
perpetually, in all time thereafter be obliged 
to take upon them, retain, uſe, and carry the 
arms and ſurname of A; wherein if they fail, 
they ſhall amit and tine all benefit of the lands, 
barony, and others above mentioned, both 
principal and warrandice, and the ſame ſhall 
accreſce and pertain to his next apparent heir 
of tailzie, who ſhall have right to the lands 


and others above ſpecified, ficklike as if the 


party 
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party failing had never been infeft therein, 
nor had right thereto, and ſhall have power to 
urſue actions of reduction, declarators, adjudi. 
cations, and all other actions neceſſary for eſta. 
bliſhing the rights of the lands and others above 
written in their perſons, upon the foreſaid con- 
travention: and failing of heirs- female of the 
faid' A his own body, then to any perſon or 
perſons that he hath already, or ſhall, now, or 
at any time hereafter, nominate, deſign, or 
appoint lis heir or heirs of tailzie, by a writ 
under his hand, to ſucceed to his lands, barony, 
and others above rehearſed ; and under ſuch 
roviſions, reſtrictions, and qualifications, as 
Hall be contained therein, which the perſons 
ſo to be nominated ſhall be holden to perform 
and fulfil : and failing of ſuch a nomination, or 
the ſame deing made, and thereafter revoked 
or cancelled by him, (which ſhall always be in 
his power during his lifetime); then to his 
neareſt heirs or aſſignees whatſoever, heritably 
and irredeemably, in due and competent form: 
providing always, that the ſaid heirs, as well 
male as female, of his own body, as the heirs 
to be contained in the ſaid nomination, ſhall 
be obliged and liable, likeas, by acceptation 
of the infeftment to follow hereupon, they 
oblige themſelves to perform and fulfil the hall 
obligements, qualifications, reſtrictions, and re- 
ſervations, mentioned in a bond of proviſion 
granted by him, of the date ——, and rela- 

tive to the foreſaid procuratory of reſignation, 
and for fulfilling whereof the ſaid procuratory 
. 
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is granted: reſerving always to B, ſpouſe to 
the ſaid A, her liferent of the foreſaid lands, 
and that in lieu and place, and in full conten- 
tation and ſatisfaction to her, of all whereun- 
to ſhe is provided by her contract of marriage, 
as is expreſsly mentioned in the diſpoſition of 
the ſaid lands and barony, made by —— to 
the ſaid A, and charter following thereupon ; 
which contract of marriage the ſaid B, ſpouſe 
to the ſaid A, by acceptation of the liferent- 
infeftment foreſaid, hereby reſerved to her, 
doth fimpliciter and abſolutely diſcharge : by 
virtue of, and conform to a procuratory of re- 
ſignation made by the faid A, in favour of him- 
ſelf and his heirs and ſucceſſors above written, 
of the date at „the —— day of ——, 
for reſigning the lands, barony, and others a- 
bove mentioned, in manner, and to the effect 
above ſpecified ; and that by deliverance made 
by the ſaid P, procurator foreſaid, of ſtaff and 
baſton, as uſe is, in the hands of the ſaid L, 
Lord Chief Baron of the foreſaid court of ex- 
chequer, for himſelf, and in name and behalf 
of the remanent Lords thereof: which reſigna- 
tion being ſo made, as allo accepted and re- 
ceived by the ſaid L, Lord Chief Baron, for 
himſelf and in name and behalf of the rema- 
nent Barons of exchequer, they have granted 
and diſponed to the ſaid A, and his above re- 
hearſed, heritably and irredeemably, the 
lands, barony, burgh of barony, and others 
above mentioned, conform to the charter to be 
made to them thereupon by his Majeſty, under 
' \ f N ; his 
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fs great ſeal of the foreſaid kingdom, with 
conſent of the Lords Commiſſioners above ex. 
d, in due and competent form ; and that 
by deliverance by the ſaid L, Lord Chief Baron, 
and that for himſelf, and in name and behalf 
above mentioned, of the foreſaid ſtaff and baſ. 
ton, as uſe is, in the hands of the ſaid P. pro- 
curator above ſpecified, perſonally prefent, and 
receiving the fame, as attorney for, and in 
name and behalf of the ſaid A. Upon which 
haill premiſſes the ſaid P, as attorney and in 
name and behalf foreſaid, aſked and required 
inſtruments, one or more, of me Notary- public 
ſubſcribing. Theſe things were done within 
the foreſaid exchequer-houſe in Edinburgh, 
between —— and Hours in the forenoon, 
day, month, year of God, and of the king's 
88 reſdective above ſpecified, in preſence of 
E, and F, witneſſes e a called and 
— to the premiſſes. 


| Inflruments of reſignation in fayorem in the 
Bande of the Barons of Ronny; with ſeve- 


ral variations. 


TN ton name of God, hare. Be it known 
1 to all men, by this preſent public inſtru- 
ment, That, upon the firſt day of February, In 
One thouſand ſeven hundred and ninety. W 
two years, and of the reign of our Sovereign 
Lord George the third, by the grace of God 
King of Great Britain, F rance, and Ireland, de- 


fender of the faith, the thirty-ſecond year, in 
preſence 
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x. || preſence (a) of the Right Honourable L, Eſ- 
at quire, Lord Chief Baron, and remanent Barons 
M of his Majeſty's Court of Exchequer, in that 

alf part of Great Britain, called Scotland, his Ma- 
al. jeſty's commiſſioners, having full power and 
ro. | commiſſion from his Highnels to receive reſig- 
nd nations of lands and others within Scotland 
in |} (holden of his Majeſty) in his Highneſs's name, 
ich and grant new infeftments thereupon, being 
| in |} fully convened in the exchequer-houſe within 

red the burgh of Edinburgh, where the ſaid Lords 
bie | are accuſtomed to meet and fit in exchequer, 
hin and alſo in preſence of me Notary-public and 
oh, || vitneſſes after mentioned, compeared perſonal. 


oon, I P. one of the ordinary macers before the 


ng's I} faid court of exchequer, as procurator for B 
de of of —, to the effect under written ſpecially 
and I conſtitute, by his letters of procuratory of re. 
lignation (5) after ſpecified ; and there, with 

| 7:78 $5 fuch 


ſeve- () But if a ſubject be ſuperior of the lands, at the com- 
pearance, ſay, © in preſence of A, an high and Mighty 
« Prince, Duke of „or a Moſt Noble and Potent 
Marquis of „or a Noble and Potent Earl, or Noble 
Lord, &c. ſuperior of the lands and others under writs 
ten.“ But if reſignation be made in the hands of a com- 


uary, Ininoner for a ſuperior by a ſpecial commiſſion, in the com» 
nety · Aue, ſay, * in preſence of <—, commiſſioner lawiully 
_—_— by : . r the lands ww others un- 

r written, contorm to is ſpecial commi on granted 
f Gol Bs forthat effeR, of the date ——.” 1 
d, de (b) If the diſponer himſelf is not infeft upon the pr 

ear, iN Nory in the diſpoſition to him, in that caſe the procurato- 


mult be 1 aſſigned whereby the purchaſer may 
gu. Likewiſe, if the purchaſer die before reſig nation 
low in his favour, in that caſe cooform to act 35. parl. 


1693. 
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and overgave, from the ſaid A, his heirs and 


<« table proprietor thereof, to and in favour of C, his heirs 


1 heritably and irredeemably, of the date —, to whom 
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ſuch due reverence and humility as became 
the ſaid P, procurator foreſaid, genibus flexis, by 
vrtue of the ſaid procuratory (a), purely and 
fimply, by ſtaff and baſton, as uſe is, renoun- 
ced, reſigned, ſurrendered, ſimpliciter upgave 


aflignees, (ö) all and baill [Here inſert the 
lands 


1693, 2 general ſervice gives the heir right to the procura: 
tory of reſignation, as alſo to the precept of ſeiſin. In the 
firit of theſe caſes you muſt add, contained in the letters 
« of alienation and diſpoſition of the lands and others un- 
der written, made and granted by the ſaid B, then heri- 


« or aſſignees, heritably and irredeemably, dated the — 
« da of years, and new aſſigned and diſponed 
© by the ſaid C, to and in favour of D, conform to his diſ- 
*« poſition and aſſignat ion of the date the — day of —- 
66 — years.“ And in the other caſe, ſay, ** contain- 
« ed inthe letters of alienation and difpoſition, &c. to and 
« in favour of the deceaſed ——, his heirs and aſſignees, 


« E now of ——-, as heir ſerved and retoured in general, 
« conform to his retoured ſervice, dated , has good 
« and undoubted right to the lands and others contained 
« jn the diſpoſition, and to the procuratory of refignation 
therein ſpecified.” And if a ſubject be ſuperior of the 
lands, in place of P one of the macers, &c. inſert the pro- 
euratot s name and deſignation, always obſerving this where 
it occurs ; but if reſignation be made proprits manibus, the 
vaſſal or proprietor's-name is to be inſerted in place of the 
rocurator's. | 5 
(a) And in theſe two caſes, where the purchaſer is not 
infeft, or dies before infeftment, ſay, “ diſpofit ion Cor ge- 
«« neral ſervice] above ſpecified, cc nform to the act of par 
« liament.” | 9 
(3) If the diſpoſition or procuratory contain a tailz's 
or proviſions and irritant and reſolutive clauſes, ſay, with 


« and under the ipecial proviſious, reſervations, and 2 
. ( 9 
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lands as in the diſpoſition and procuratory, and 
then ſay}, lying within the parochin of 
and ſheriffdom of ——, together with all right, 
title, intereſt, claim of right, N poſ- 
ſeſſion whatſoever, which he and his predeceſ- 
ſors and authors, their heirs and aſſignees, had, 
have, or any ways may have, claim or pretend 
thereto, or any thereof, in time coming ; 
(a) in the hands of the ſaid Lords Barons of 
Exchequer, his Highneſs's commiſſioners, in 
his Majeſty's name, as in the hands of our ſaid 

15 15. ay Sovereign 


« ſions [if any N be reſerued to the granter 2 right 
©« to redeem from the perſon in whoſe favour ſame is 
4 granted] after mentioned, aleuarly, and no other ways.“ 
If it is an anaualrent that is reſigned, add, all and haill an 
yearly annualrent of —— Sterling, or any other au- 
nualrent which by any other ſupervenient law for the 
* future ſhall be agreeable and correſpond to the princi 
* ſum of -—— Sterling, borrowed and received by 
* ſaid A from &, yearly to be uplifted' and taken. at two 
* terms in the year, Whitſunday and Martinmas,. by equal 
« portions, forth of all and haill, ¶ Here inſert the lands, and 
* the pariſh and ſteriffdom in-which they lie, and add}, or 
* forth of any part or portion of the ſame, firſt, beſt, and 
« readieft of the mails, farms, kains, caſualties, profits and 
duties thereof: redeemable always and under reverſion 
in manner after mentioned.“ | 
a) If refignation be made by virtue of two or more 
procuratories, here you muſt add, © and ſuchlike compear- 


08 perſonally the ſaid P, as procurator for 9, to that 


« eſtect ſpecially conſtitute by the ſaid ©, according to the 

letters of procuratory contained in a diſpoſition, &c.“ If 
3 ſubjedt be ſuperior, ſay, * in the hands of the faid—, 
immediate lawful ſuperior of che lands and others above 

« written, or the ſaid commiſſioner {pecially conſtituts 

Aby the above , ſuperior foreſaid.” / | 
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Sovereign Lord, immediate lawful ſuperior 
thereof; in favour, and for new infeftments of 
the ſame, to be made, given, and granted 


back again to ] (a) his heirs or aſſignees what. 


ſoever, hentably and irredeemably (S), in ſuch 
due and competent form as efferrs.; and that 
conform to the patent letters of procuratory of 
reſignation (c) contained in the letters of a- 
lienation and diſpoſition of the lands and others 

535 above 


(a) And if it be Tands wadſet, ſay, * 7, his heirs and 

« affignees, heritably, redeemable, &c.“ Here take in the 
elauſe of reverſion, as in the contra fof wadſet;; then add] 
4 in ſuch due and competent form as effeirs. And if it be 
upon an heritable bond, the clauſe will be the fame, only 
with this difference, that the clauſe of reverfivn, as in the 
heritable bond, muſt be narrated. 

(5) And if there be a tailzie or provifions in the diſpo- 
fitions or procuratory, the perſon in whoſe favour the ſame 
are granted, and all the ſubſtitutes and heirs of tailzie muſt 
be bere inſerted as in the diſpoſition and procuratory verba- 
tim ʒ and then add, © heritably and irredeemably, in ſuch due 
* competent form as accords ? but with and under the 
« burden of the ſpecial proviſions, conditions, reſtrictions, 
<« limitations, everſions, reſervations, irritant and reſolu- 
« tive clauſes, after mentioned, and no other ways, viz.” 
Here inſert the reſtrifions, Ic. and if it be a reſignation of 
band: wadſet, uh. during the not redemption.” 

(e) And if it be on a contract of wadſet, add, (con- 
« tained in a contract of wadſet and impignoration of the 
lands and others above written, paſſed and perfected be- 
« twixt the ſaid B. heritable proprietor thereof, and the 
« ſaid 7, redeemable, and under reverfion, in manner fore- 
« ſaid, of the date the —— day of years. 
And if it be on an heritable bond, add, © to the ſaid 7, bis 
« heirs or aſſignees whatſoever, redeemable always, &c.“ 
and obſerve the direction as above, in the caſe of a clauſe 
of reverſion in a wadlſet. l 
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above written, made and granted by the ſaid 


B, heritable proprietor of the ſame, to and in 
favour of the ſaid J and his foreſaids, heritably 
and irredeemably, of the date : which re- 
ſignation ſo made, the ſaid L, (a) Efquire, Lord 
Chief Baron foreſaid, for himſelf, and in name 
and behalf of the remanent Lords Barons of 
the ſaid court of exchequer, his Majeſty's com- 
miſſioners foreſaid, in his Highneſs's name ad- 
mitted and accepted, by receiving of the ſaid 


ſtaff and baſton, from the faid P, procurator 


foreſaid, reſigner thereof; and then, and im- 
mediately thereafter, gave and delivered back 
again, all and haill (Here repeat the lands ; and 
_ then ſay), lying in manner foreſaid, tothe ſaid 
P, who alſo compeared. as procurator and at- 
torney for; and in name and behalf of the ſaid 
J. whoſe power of procurarory was clearly 
known and underitood by me Notary-public 
ſubſcribing, to be bruiked, poſſeſſed, and en- 
joyed by the ſaid ] and his foreſaids, (ö) heri- 
tably and irredeemably, in all time coming, 
conform to the charter to be made and grant- 
ed (c) by his Majeſty to the faid J, and his 

| | foreſaids, 
(sa) And if it be a ſubje&-ſuperior, ſay, “ ſuperior fore» 
* ſaid, admitted and accepted by receiving, &c.“ ¶ Here 
inſert the procurator's name, c.] | 

5) Or if it be on a wadſet, © redeemable always the lands 
and others foreſaid, in manner particularly above men- 
« tioned,” | | "Op 
(e) If it be a ſubject - ſuperior, add, by the ſaid , 
i ſuperior foreſaid, to him, thereanent, in all points.“ 
And ſometimes the charter is inſtantly ſigned. In that caſe 
&ay, * conform to the charter inſtantly preſented, ſigned and 

| on grant 
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foreſaids, thereupon, under his Highneſs's ſeal 
appointed by the treaty of union to be kept 
and uſed in Scotland in place of the great ſeal 
formerly made uſe of there, in ſuch due and 
competent form as accords. Whereupon, and 


upon all and ſundry the premiſſes, the ſaid P, 
procurator and attorney for, and in name and 


| behalf of the ſaid ]. aſked and took inſtru- 


ments, one or more, in the hands of me Notary- 
public ſubſcribiag. Theſe things were done 
within the ſaid exchequer-houſe, betwixt the 
hours of eleven and twelve forenoon, day, 
month, year of God and of the king's reign re- 
ſpectively above mentioned, before and in pre- 
fence of —— and „ witneſles to the pre- 
miſſes ſpecially called and required. 


Inſtrument of refienatian ad remanentiam in his 
 Maje/ly's hands, with ſeveral variations, 


N the name of God, Amen, &c. In pre- 
ſence, c. compeared perſonally P, one 
of the ordinary macers before the ſaid court 
of exchequer, as procurator for A, to the effect 
Rs written, r and. lawfully conſti- 


tute, 


on bythe laid , ſupezior, &c.” I is to bheobſers 
r in favorem, as well as ad remanen- 
Ham, ah A \ ſubje& i is ſuperior, you are to notice the dif- 
ference as remarked in the above inſtrument, and iaſcrt your 
procurator's name in place of the macer's, with the ſuperi 
or's orhis commiſſioner's in place of the barons of exchequer, 
and in place of the exchequer-houſe, inſert the party 
cular houſe, and room of the houſe, where the inſtrument 
was taken; and then proceed as above. | 
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tute, by his letters of procuratory ad rema- 
nentiam, (a) made and granted by the ſaid A, 
heritable proprietor and vaſſal therein, to and 
in favour of our Sovereign Lord the King's 
Majeſty, and his heirs and ſucceſſors, of the 
date the ——— day of -; and there, 
with ſuch due reverence and humility as be- 
came the ſaid P, procurator foreſaid (genibus 
flexis) purely and ſimply, by ſtaff and baſton, 
as uſe 1s, reſigned, renounced, ſurrendered, /im- 
Pliciter upgave and overgave, from the faid A, 
his heirs and ſucceſſors, and all others his re- 
preſentatives and aſſignees, all and haill 
(5) [Here inſert the lands, with the pariſh and 
(a) If the lands be reſigned to a ſubje-ſuperior, ſay, 
« contained in the letters of alienation and diſpoſition of 
* the lands and others under written, made and granted 
*« by the Taid A, heritable proprietor and vaſſal therein, to 
* and in favour of 3, ſuperior thereof, and his keirs and 
« ſucceſſors, of the date ——.* If it be of lands wadfſer, 
ſay, „contained in the letters of diſcharge and renuncia- 
* tion, and grant of redemption of the lands and others un- 
« der written.” Andif it be of an yearly annualrent, 
add, „of the yearly annualrent after mentioned, upliftable- 
* forth of the lauds and others after ſpecified.” f 
(6) If it be of an annualrent, add, © an yearly annual - 
© rent of , or ſuch an annualrent as for the time did 
*« correſpond to the principal ſum of —, borrowed and 
ti received by the faid A from the ſaid , conform to his 
* heritable bond, granted by him thereanent, dated —, 
and his ſciſin therexpon, duly regiſtrate conform to act 
** of parliament, of the date — ; and which yearly an- 
** nualrent was by the ſaid heritable'bond appointed yearly 
*tobe uplifted and taken at two terms in the year, Whit- 
* ſunday and Martinmas, by equal portions, forth of all 
"and haill Here the lands muſt be enumerated as in the berita» 
00 ble bond, 7 | ; 
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Heriſfdom in which they lie ; and then ſay), to. 
gether with all right, title, intereſt, claim of 
right, property, and poſſeſſion petitor or poſſeſ. 
for, whatſoever, which he, his predeceſſors and 
authors, heirs, ſucceſſors, and aſfignees, had, 
have, or any ways may claim or pretend there. 
to, or to any E thereof, or to the mails and 
ties of the fame, in all time coming; in the 
hands of the (a) ſaid Lords Barons of his Ma- 
jeſty's ſaid court of Exchequer, his Highneſs's 
commiſſioners, in his Highneſs's name, as in the 


- hands of our ſaid Sovereign Lord the King's 


Majeſty, immediate lawful ſuperior thereof, in 
favour of his Majeſty and his royal ſucceſſors, 
ad perpetuam remanentiam ; to the effect the 
nght of property thereof, then ftanding and 
remaining in the perſon of the ſaid A and his 
foreſaids, may return to his Majeſty, and his 
foreſaids, and be conjoined, conſolidate, annex- 
ed, and incorporated with the right of ſuperio- 
nty of the ſame, ſtanding and eſtabliſhed in 


his Highneſs's perſon, in all time coming, and 


may be peaceably bruiked, enjoyed, and pol- 

ſeſſed by his Majeſty and his foreſaids, and the 

rents, mails and duties thereof, paid to, uplifted, 

One nals como 
| Erna an 


(e) If a ſubjeR be fuperior, ſay, . ſaid B, immediate 


lawful ſuperior thereof, in favour of him, his heirs and 


« ſucceſſors, ad perpetuam remanentiam ; to the effe& the 
right and property thereof, then ſtanding and remain- 
« ing in the perſon of the ſaid 4 and his foreſaids, may 
« return to the ſaid B and his foreſaids and be conjoined, 


4% KC.“ : 
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and that (a) conform to the ſaid procuratory 
of reſignation (6), in all points. Which reſig- 

nation ſo made, the ſaid L, Eſquire, Lord Chief 
Baron, c. admitted and accepted, by receiv- 
ing the foreſaid ſtaff and baſton in his 
from the ſaid P, procurator foreſaid, refigner 
thereof, to the end and effect particularly a- 
bove mentioned. Whereupon, and upon all 
and ſundry the premiſſes, the ſaid Lord Chief 
Baron, for himſelf, and in name of the rema- 
nent Lords Barons of the ſaid court of exche- 

quer, his Majeſty's commiſſioners above men- 
tioned, in his Highneſs's name, aſked and took 
inſtruments, Oc. 


(a) And if it be ef an annualrent, add, * all and bail 
« the lands and others above ſpeciſied, out of which the 
« foreſaid annualrent was appointed to be uplifted, may re · 
main and abide with the ſaid —— and his foreſaids, to 
« he peaccably bruiked, enjoyed, and poſſeſſed, by him and 
them, as free of the burden of the ſaid yearly annual- 
rent, as if the ſaid heritable bond had never been made 
or granted, nor ſeiſin taken nor regiſtrate thereupon, ' 
« conform to the ſaid letters of diſcharge, renunciation, 
and grant of redemption, containing the foreſaid procu- 
« tatory of reſignation ad perpetuam remanentiam, ſhown, 

* read, and produced, in preſence, &c.” : | 
(5) If a refignation be made to a ſubjeR-fuperior, you 
way add, “ and diſpoſition above written, ſhown, read and 

produced, in preſence of me Notary-public and witneſſes 
* ſubſcribing, in all points.” Or if it be of a wadſet, add, 
and diſcharge, renunciation, and grant of redemplion, 
above written, ſhown, read, &c.“ | 


: 


er tk 
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TITLE VI. 


o the attaining poſſeſſion by tradition or deli. 
very, and of the ſeveral * requiſite 
. therein. 


Efore I proceed, it is neceiſacy in this 
place to take notice in what manner 
poſſeſſion is attained, and of the ſymbols ne- 
ceſſary for that end; ſeeing it is a very eſſen- 
tial point for a Notary, to know and under. 
ſtand all the different ſymbols uſed by our lay 
and cuſtom. - 

The property of any ſubject is never tranſ. 
ferred from the annailzier, until ſuch time as 
the purchaſer attain poſſeſſion thereof by tra- 
dition; which is defined to be, the delivery of 
Palſeſſion by the true owner to the receiver, with 
a deſign to transfer the property to him. 

Tradition is twofold, viz. real, and ſymbo- 
lical. Real tradition is, when the thing itſelf 
(ſuch as corn, wine, oil, an ox, or a ſheep) 1s 
delivered. 
 Symbolical tradition is, when the thing to be 
poſſeſſed is not delivered, but only ſomewhat 
as a ſign or ſymbol thereof. 

The word ſymbolum, or ſymbol, had may dif- 
ferent ſignifications amongſt the ancients. 
For it ſignified a ſign or badge to know one; 
a private note or watch-word ; as alſo it ſig- 


nified what "oy one paid at his club 2 
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feaſt or entertainment, as may be ſeen in Te- 
rence's two firſt plays, and alſo in that intitled 
c e ö 


But in this place it fignifies, the toten or 
mark by law ordained to he uſed when the thing 


itſelf cannot be truly delivered. 
At what time this ſymbolical delivery was 


firſt introduced amongſt mankind, is uncer- 
tain : but from ſeveral texts of holy writ, it 
ſeems to have been very. ancient; and parti- 


cularly, from the fourth chapter of Ruth, we 


may obſerve, that one kinſman's property 
amongſt the Jews was tranſmitted to another, 
by the ſeller's plucking off his ſhoe, and giv- 


ing it to the buyer; for, in ver. 7. of the ſaid 


chapter, we are told, that this was a teſtimony 


in 1ſrael. 


As alſo, from the early ages of the Chriſtian 
church we learn, that ſymbolical delivery, in 
* inveſting the biſhops in their temporalities, by 
king's and princes, was practiſed by the ſym- 
bols of a crofier, denoting thereby the ſtaff of 
command; and by the prince's placing a ring 


on the finger of the biſhop, giving him to 
underſtand, that as the marriage of laymen, 


denoted by a ring, is indiſſolvable, a biſhop in 


the ſame manner ought to remaia inſeparably 


united to his church. The emperors of Ger- 
many, of old, had the ſole power of inveſting. 


the popes, they being vaſſals to theſe empe- 


rors for many years; but in proceſs ef time 


:neſe inveſtitures created a great deal of trouble 
and confuſion both in Italy and the empire, 
Q 


until 


Ry Sas, + *, 
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until that the Emperor Henry V. and Pope 
Caliſtus II. made an agreement thereanent in 

e year 1122. 

Iſidorus relates, that when the ancients pro- f 
miſed any thing, they held in their hand a 7 
reed: which having broke, they again joined 7 
it, indicating thereby an acknowledgment of WM 
the agreement. 4 

The Romans not only uſed a certain form lf - / 
of words in all their ſolemn contracts, but like- 7 
wiſe they had certain ſtated ſymbols, whereby 1 
their intention and meaning might be more t 
eaſily underſtood, Thus, in adoptions or 8 
emancipations, they uſed a ſymbolical ſale of N 
their children; and in marriages they made of 
uſe of fire and water, ſignifying, in a philoſo- tl 
cal ſenſe, by that ſymbal, the mutual love and 12 
union of the parties: and the faith and truſt by 
repoſed in the wite's ceconomy and manage- be 
ment, was ſignified by delivery to her of the fo 
keys, at her arrival in her huſband's houſe ; as ce 
the taking away the keys was a ſymbol of di- al 
vorce. And in the manumitting, or giving ga 
freedom to their ſlaves, they touched the per- 
ſon's cheek or ear, as a ſymbol of their free- 
dom. And the reaſon of touching the ear, 
rather than any other part of the body, was, 
as Pliny relates, Becauſe; ſays he, the memory 
lies there. In the interrupting of preſcrip- 
tions, the) uſed to break a twig of a tree; aud 
in the inf 


# Sas © 4i 


ring. 


Mo 
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And moreover, we may obſerve the ſeyeral 
ſymbols uſed in the coronation of Kings and 
princes, and in the creating of nobilify and 
knights; not to mention that memorable 
' {ymbol uſed by Charlemagne, in joining the 
armorial of Scotland, viz.” the lion, with the 
fo werde: luce, not only to preſerve to poſterity 
the remembrance of the league by him entered 
into with Achaius King of Scotland, but alſo 
to perpetuate the friendſhip he had for the 
Scottiſh nation in particular. And from our 
hiſtorians we learn, that about the beginning 
of the eighth century the Florentines in regard 
that a lion was the armorial bearing of Scot- 
land, made a law, ordaining fo many lions to 
be maintained at the public charge, as a fym- 
bol or teſtimony of their gratitude and eſteem 
for that nation ; becauſe; by the ſingular 
courage and conduct of William, brother to the 
above-mentioned King Achaius, they had re- 
gained their former liberty. „„ 
Symbolical tradition, by the giving of earth 
of the lands, ſeems to have been uſed in the 
eighth century, as may be learned from the 
following remarkable ſtory. When the Nor- 
mans (whether Sigefredus or Rollo was their 
commander is uncertain) arrived at the 70-2 
of Neuſtria, that they might have the pre- 
tence of ſome injury done them, to wage war 
againſt the inhabitants, they ſent a young 
ſtripling aſhore, adorned with a golden chain; 
not queſtioning but thoſe who firſt encountered 
him would ſeize upon it, which they earneſtly 
2 Th O 2 wiſhed 
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wiſhed. The ſtripling being aſked by the in- 
habitants, If he would ſell or barter the chain? 
anſwered, He would. They having again 
aſked him, What price he would have? he 
told them, He would take what price they 

pleaſed. ' The inhabitants, ſmiling at his im 
plicity, took the chain from him, and, as the 
price thereof, gave him a handful of duſt from 
the ground. But that joke coſt them dear: 

for the ſtripling returning to his countrymen, 
and having told them what had happened, 
they immediately landed their forces, and took 
poſſeſſion of the country. The inhabitants 
aſking by what law they did that, they an- 
fwered, By the beſt and uſteſt of all laws: a 
young ſtripling of theirs had been publicly in. 
feft in theſe lands, by the delivery of eurtb, 
as the accuſtomed ſymbol ; and that not with- 

out paying for them: therefore they took 
poſſeſſion of their own lands, acquired by law, 
and not by war. 

_ Theſe ſymbols are various, according to the 
conſtitution and laws of every nation, or as 
the laws are altered in themſelves. It has 
been already told, in the title of ſeiſins, That 
in Scotland, the way of giving poſſeſſion be. 

tore the reign of King James I. was very un- 

certain; and in the. borough-laws, cap. 50. 

we are informed, That when any man ſells hi 
tenements or lands, he who ſells all ſtand 
within the bouſe, and come forth of it; and the 
other who buys ſhall ſtand without it, and ſhall 
enter in it ; and tbe ane ſpall give to the 1 . 


PPP 
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an penny. for bis paſſing forth, and the other 


/hall give an penny for his entry and ſeifin. 


And if they exchange lands (be permutation). 
betwixt them, ilk ane of them ſhall give twa 
penmes. 

The ſymbols at this time generally i in prac 
tice with us, may be reckoned, im, Such as 
bear ſome reſemblance to the ſubject to be 
poſſeſſed, and, being part thereof, have ſome 
aſſinity to natural poſſeſſion; or, 2do, Such as 
are merely ſuppoſititious, and introduced by 

cuſtom, to repreſent the delivery or inveſti- 
ture. 

To the firſt of ' theſe belongs infeftments in 
lands, by the delivery of earth and ſtone there- 
of upon the ground of the ſame; and it 1s 
abſolutely neceſſary, when a Notary gives in- 
feftment, that he and all the parties neceſſa- 
rily preſent thereat, be actually upon the 
ground of the lands: for Craig relates, that 
a ſeiſin was found null and falſe, although it 
bore, Theſe things were done upon the ground 
of the lands 5; becauſe the parties were not 


upon the fixed ground thereof, but had put 


part of the ground of the lands within their 
ſhoes. Nevertheleſs this, by law or cuſtom, 
may be otherwiſe altered in caſes of neceflity; 
as, infeftments of lands, lying in Nova Scotia, 
were appointed to be taken at the caſtle gate | 
of Edinburgh. _ 

jt > teh of annualrent, if it is paid in 
money, the ſymbol thereof is earth and ſtone 
of the ground, and a penny money; but if 


O 3 = 
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the annualrent is pe 
uſed to ſignify the delivery of poſſeſſion, is a 
parcel of victual, and earth and ſtone. | 


Part II. 


Infeftments in corn-mills are given by deli. 


very of the clap and happers. as the ſymbols; 
and in wauk-mills, by the trams thereof. But 
if theſe mills ſhould want the clap and happer, 
or the' trams, the notary muſt cauſe make 
ſomewhat as a repreſentation thereof, which he 
muſt uſe in-place of them. 

Infeftments of parſonage and vicarage teinds 


are; for the firſt, a handful of corn, ſtubble, 


ſtraw, and graſs; and for the latter, a fleece 
of wool, or a little wool. 
Infeftments in patronages of churches or 


chaplainries are, by delivery of a bible or 


pſalm-book. | 

Symbols uſed in infeftments of ſalmon, or 
white fiſhings, are, the delivery of the tow, 
net, and boat. | | | 
The ſymbol uſed in the infefting af an heir 
in a tenement within a royal burgh holding 
durgage, is by haſp and ſtaple of the door of 


the tenement, and earth and ſtone of the ground 


thereof. | 


Under the laſt head, may be comprehended 


the delivery of a ſcroll or cap, as the ſymbol 
of a civil, and the delivery of a batton for any 
military offices; the delivery of a book and 
key to the profeſſor of a college in the common- 
hall thereof; and in the inſtitution of miniſters, 
the delivery of a bible within the pariſh-church: 


but as to the manſe and glebe, the ſymbol was 


the 


ww 


paid in victual, the ſymbol 
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the ſame as in other infeftments of lands, viz. 
by earth and ſtone ; but this infeftment is now 
in diſuſe. | | 
And laſtly are comprehended under this 
head; the ſymbols uſed in reſignations of both 
kinds, viz. by ſtaff and baſton; and theſe 
ſymbols in reſignations, by a ſpecial act of ſe- 
derunt, dated 11th February 1708, are injoined 
with certification, That if reſignation be made 
hereafter in the ſuperior's hands, by any other 
ſymbol than ſtaff and baſton, that the Lords 
will not ſuſtain ſuch reſignations, or ſeiſins fol- 
lowing thereupon ; but that the ſame ſhall be 
void and null. | | 
This act of ſederunt was made upon a com- 
petition betwixt Calderwood of Pitteadie and 
Sir Thomas Young of Roſebank, whoſe infeft- 
ment in a tenement in Edinburgh the Lords 
ſuſtained, albeit it carried reſignation to have 
been made in the magiſtrates hands by the 
ſymbols of earth and ſtone, and the procura- 
tory bore warrant to reſign by ſtaff and baſton. 
The reaſon of the deciſion, as given by For- 
bes, was, That, upon ſearching the town-re- 
cords, earth and ſtone appeared to have been 
the ordinary practice. 


I come next to ſet down fuch inſtruments 
as are uſually requiſite for the extinction of 
heritable redeemable rights; but before 1 en- 
ter upon that ſubject, I thought it not impro- 
per to premiſe ſomewhat anent reverſions, and 
give the Notary a ſmall view thereof, as con- 
1 tained 
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tained in our ſeveral law-books, whereby he 
may the more eaſily conceive the import and 
meaning of theſe inſtruments. Of all which 
in the next title, | | 


T1 LS VIE: 


Of reverfions, and of the inſtruments neceſſary 
for the extinction of heritable redeematl: 


He word rever/ion comes from the Latin 
word reverts, a reverting, or returning 
back again; and may be deſcribed to be, A 
real evident, by which one perſon obligeth 
„ himſelf to another, that notwithſtanding he 
is heritably infeft in certain lands, yet how 
„ ſoon the annailzier, his heirs or aſſignees, 
„ ſhall make payment to him of a certain ſum 
of money, or confign the ſame in a reſponſal 
« perſon's hand, to be forthcoming to his uſe 
* upon the premonition of a competent time, 
e that he ſhall hold the lands lawfully redeem- 
« ed from him, and ſhall renounce and rediſ- 
*« pone the ſame in competent form in favour 
« of the annailzier, and redelivet to him the 
„whole rights and ſecurities made to him 
« thereanent.” "Ret Has | 
Reverſions ate twofold ; legal; and conven- 
tional. | 
Legal reverſions are ſucli as deſcend not from 
the agreement of parties, but from ſpecial law 
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or ſtatute ; as, the „ of lands ad- 
judged within ten years after the date of the 
adjudication, by act 62. parl. 1. Cha. II. 

Conventional reverſions are ſuch as proceed 
from the ſpecial agreement and conſent of 
parties, and the nature of the contract itſelf. 
And it is to be remarked, that all reverſions 
are ſtrict juris i. e. they muſt be judged of 
literally, and fo, as that the perſon who has 
the right to redeem (who, by our law, is call- 
ed the rever/ſor) may not claim or get more 
than what is preciſely expreſſed in the contract; 
which is in law, and by the judge, to be inter- 
preted ſtritly ; for the words thereof are not to 
be expounded by a benign interpretation -in 
favour of either party, but are to be taken in 
their natural and ordinary ſignification. Be- 
tides, the tenor of the reverſion is not to be 
extended to perſons or caſes not expreſſed: 
and like wiſe all and every one of the proviſions 
and conditions, Cc. ſet forth therein muſt be 
literally obſerved, otherwiſe the order of re- 


demption will be void. 


Of old, reverſions were only perſonal obli- 
gations, binding the perſon to whom the lands 
were wadſet; and the clauſe of reverſion was 
uſually ingroſſed in the charter: for Skene, de 
verb. ſignif. in explaining this word, ſays, That 
in old times the clauſe of reverſion was inſert- 
ed in the charter, as was manifeſt by diyers 
charters given by K. David II. in the regiſters, 
which contain the tenor of reverſion after the 
clauſe Tenendas et habendas, (and gives the 

b. 151 form 
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form of ſuch a charter, dated in anno 1419); 
but that in his time the charter was given by 
the ſeller of the lands, and the reverſion by 
the buyer thereof, ſeverally, ſealed and ſub. 
ſcribed; and the buyer kept the charter, and 
the annailzier kept the reverſion. Which form 

appears to have had its beginning in the day; 
of K. Ja. III. for in act 28. parl. 5. of that 

prince, the buying and felling of lands by 
charter and ſeiſin, and the taking again of re. 
verſions, is called a new invention: and by the 
ſaid act it is ſtatute, that reverſions ſhall be of 
force, not only againſt the firft wadſetter him. 
ſelf, but alſo againſt all his ſucceſſors in the 
wadſet-lands ; wherefore reverſions at thi; 
time are accounted as heritable and real rights 

.effetual againſt fingular ſucceſſors. 

Reverſions being either legal or convention. 

al, as has been told above, the reſtitution or 
redemption of them is either by a voluntary 

renunciation of the wadſet right, and infeft. 
ment following thereupon, or by law, when 

-proceſs of declarator 1s raiſed for that effed 
And if the reverſor ſhall diſcharge the rever- 
ſion, the infeftment thereby becomes iredeem- 
able, and ceaſeth to be a wadſet. And thi 
diſcharge of the reverſion muſt be regiſtrate, a 
the act 16. parl. 22. Ja. VI. directs, otherwil 
it will not be effectual againſt fingular ſucceſ 
fors: or if the wadſetter ſhall voluntarily re. 
nounce the wadſet- right, that renunciation. 
or grant of redemption, muſt alſo be regiſtrate 
an terms of the above: cited act, otherwiſe ” wil 

| ave 
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have no effect againſt a fingular ſucceſſor in 
he wadſet. 
Deelarators of redemption mult be Spend | 
ly gone about in legal reverſions, and in che. 
entional. | 
The order, of redemption of adiedications 
dy virtue of the legal reverſion, is valid by pre- 
monition and conſignation, and inſtruments 
aken thereupon; wherein there is not appoint. ' 
ed a determined time upon which the pre- 
monition muſt be made, or a determined place 
rhere the conſignation muſt be made, nor the 
perſon of the conſignatory: but the premoni- 
tion may be upon any number of days ſufficient 
for the conſignation, even though it were the 
ſame day of the premonition, as Craig obſerves. 
But, it the creditor be perſonally apprehended, 
he conſignation muſt be in the way moſt to 
is advantage, either near the place of premo- 
tion, or the lands adjudged, or the pariſh-kirk 
here they lie, or his dwelling-houſe; all which. 
are accounted competent. places, where con- 
ignation may be made. But if the creditor be 
put of the country, or have no certain abode, 
etters of premonition. will be obtained from. 
he Lords of Seſſion, periculo petentis, for pre- 
nonition to be made, upon lixty days, at the 
parket-croſs of Edinburgh, pier and ſhore of 
ith, and for conſignation to be made in E- 
inburgh. For by a decifion, 22d February 
631, Murray contra Lord Yeſter, obſerved by 
Vurie, the order was ſuſtained for redemption 
on f an Q apprifing near expiring, although the 
ate, cConſignation 
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conſignation was only at Edinburgh, and not 


at the pariſh-kirk where the lands lay, or at 
the debtor's dwelling-houſe, he being out of 
the country, and Edinburgh being reputed the 
communis patria of all Scotſmen. And by 
another decifion, 23d July 1622, Earl Def. 
mont againſt Hay, alſo obſerved by Dune, 
the Lords found, That where the party vas in 
the country, the order by ſummons of pre- 
monition, and citation perſonally taken there. 
upon, 1s void and null; in regard that in or- 
ders of redemptions of this nature, the re- 
quiſition ought to be made by a procurator, 
having power from the party to require, and 
that inſtruments ſhould be taken thereupon in 
the hands of a Notary, and before witneſles 
as in all other redemptions. 

The order of redemption upon conventional 
reverſions, is by premonition and conſignation, 
or requiſition and attendance. 

Premonition is an act or deed, whereby the 
reverſor, or his procurator authoriſed by a legal 
mandate or procuratory in writ, premoniſheth 
the wadſetter, his heirs and ſacceſſors, either 
univerſal or ſingular, in poſſeſſion, conform to 
the tenor of the reverſion, to appear at the 
place of conſignation, and receive ſatisfaction 
according to the reverſion. Requiſition 1s 
when the wadſetter, or other creditor, rathe! 


defire to have their money, than to retain tl 
wadſet-right, or right of annualrent : in that 
caſe they are to require their money fort) 


days before any term, or ſuch a IT 
aj 
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days as are contained in the clauſe of requiſi- 
tion contained in theſe rights, and this is cal- 
led an inſtrument of requifition : and if the 
debtor fail to compear at the day and place 
contained in the inſtrument of requiſition, or, 
compearing, does not pay the money; then 
the creditor takes another inſtrument upon 
this order, called an in/trument of attendance, 
and proteſts for the penalty and damages. 
And in either caſe, whether it be a premoni- 
tion or requiſition, it muſt neceſſarily be done 
by way of inſtrument, and no other ways; as 
has been obſerved above, in the caſe of Def. 
mont againſt Hay. 

Premonition may be upon any number of 
days, as parties agree, and as contained in the 
reverſion, whether it be in a paper apart, or 
in gremo juris; but generally, in conventional 
rights, it is ſtipulate to be upon forty days; 
and theſe days are ſo to be reckoned, that they 
be all free, without counting the day on which 
the premonition was made. 

Premonition may be done either perſonally, 
or at the wadſetter's dwelling-houſe ; and the 
particular dwelling-houſe muſt be defigned in 
the inſtrument, otherwiſe the premonition will 
be null; as was decided the 13th December 
1626, Earl of Buccleugh contra Young, ob- 
ſerved by Durie. If the wadſetter be minor, 
Premonition muſt be ufed againſt the tutors 
and curators, either generally, at the market. 
roſs, or perſonally, by letters of ſupplement 
rom the Lords of Seſſion, and not by an in- 

| a ſtrument 
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ſtrument taken at the market-croſs ; as was 
found the 15th June 1680, Gordon contri 
Earl of Queenſberry, obſerved by Stair. 
When one is to premoniſh a wadſetter, either 
_ perſonally or at his dwelling-houſe, there muf 
neceſſarily be preſent with the party having 
right to the reverſion, or his procurator autho. Watt 
riſed by him, a Notary-public, and a ſuf. 
cient number of unexceptionable witneſſes; the 
and there the party himſelf, or his procuratot, mi 
exhibits the letter of reverſion apart, or the 7 
writ bearing the ſame, which muſt be read! 
over before the witneſſes preſent; and then 
the procurator muſt deliver to the Notary his full 
procuratory from the reverſor, if the premo- 
nition be made by a procurator, which muſ {W<21 
alſo. be read over: which done, the party, r 
his procurator, does premoniſh the wadletter 
to compear, the time and place mentioned in him 
the reverſion, and there to receive payment 
and ſatisfaction 1n the terms thereof; all which 
muſt be carefully put in writing, and extended 
by the Notary in the form of a public inſtru 
ment; for if any of theſe be omitted, the pre- 
monition will be null. 

Conſignation muſt alſo be done by way d 
inſtrument, bearing the tenor of the premo- 
nition, and the production and reading there. 


of, together with the reading of the reverlio! 1 
and procuratory, the ſame way as is before Tha 
ſaid of the premonition, and the coming to the 1 
the place upon the day prefixed in the reve- 2% 
. ion and inſtrument of premonition; which mY 


may 
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may be any time of the day: and therefore 
the wadſetter muſt attend that day from mid- 
day to ſunſet, and upon the wadſetter's refu- 
ſing to renounce, or-not appearing, the parti- 
culars contained in the reverſion, immediately 
after ſun-ſet, are to be conſigned, according 
thereto, upon public intimation, by calling 
the wadſetter at the moſt patent door; which 

muſt be done in forma ſpeciſica, and not per 
equipollens. See Stair's inſtit. lib. 2. tit. 19. 

18, 

N The order of redemption being thus law- 
fully uſed, the action thereupon is a declarator 
of redemption ; becauſe it is the order that 
conſtitutes the redemption, and the declara- 
tor but finds and declares it to be orderly pro- 


ceeded, and diſcerns the wadſetter to denude 


himſelf conform thereto : and therefore, 
though the reverſion be perſonal, excluding 
aſlignees, if that perſon once uſe the order, he 
may aſſign it and diſpone the lands as redeem- 
ed; and the aſſigny, even at. any time, will 
have intereſt to declare; as was decided 29th 
July 1623, Earl Mariſchal contra Keith, and 
zd March 1630, Murray contra Myles; as alſo 
ſee the 6th February 1630, Muir contra Muir, 

all obſerved by Durie. | 
The effect of declarator of redemption is, 
That it makes the redeemed lands belong te 
the redeemer, and makes the ſums conſigned 
moveable, and to belong to the wadſetter's 
executors, if he hath accepted the conſigna- 
uon, or if declarator doth follow in his life- 
T2: | time ; 
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time; but if declarator do follow after the 
wadſetter's death, the configned ſums will not 
belong to his executor, but to his hew, who 
remains proprietor of the wadfet : but if de. 
clarator paſſes in the wadſetter's life, it takes 
away the real right of wadſet; ſo the money 
comes to be in the property of the wadſetter 
as moveable, and falls to his executors; which, 
until declarator, is not ſo, ſeeing the order 
may be paſſed from. Thus far concerning re- 
verſions. Let us now proceed to the inſtru- 
ments themſelves, the ſeveral procuratories 
requiſite and uſual being fully treated of in 
the next title, 


' Znſtrument of premonition. 


A* &c. (a). In prefence of me Notary- 
public, and witneſſes ſubſcribing, com. 
peared perſonally A, as procurator fpecially 
conſtitute for and in name and behalf of B. 
conform to the letteys of procuratory granted 
to him thereanent, of the date —, and paſ- 
ſed with me the ſaid Notary- public and wit. 
neſſes after ſpecified, to () the perſonal pre- 


fence 


(a) Some Notaries are accuſtomed to begin theſe in{tru- 
ments with the invocation, in the ſame manner as ſeiſius. 

(6) But if the party cannot be found perſonally, then 
he muſt be cited at the place of his abode. Which place 
muſt be particularly pointed out in this manner: M. the 
© manſion-houſe of „lying in the ſheriffdom ot 
, and pariſh of , at which place che ſaid 
« C and his family preſently reſide.“ 


ſence of C, heritor (a) of the lands and others 


hands an contract of wadſet (5), made and 
P 3 pPaſled 


(4) If the premonition be to an anaualregter to receive 
the ſum, upon paymeut of which the right is redeemable, 
theo ſay, * aftinualrenter and heritor of the yearfy annozl: 


« and others under written, lying in manner after ſpecified, 
« having and holding in his hands [ordinarily in theſe kinds 
« of rights there is no ſeparate letter of reverſion, but the extra#? 
« of the ſcifia to follow upon the h-ritalle Lond, in which the 


in fai ent for uſing the order, of redemption 5 and in this caſe 
« the ſciſtu, muſt be extratted and narrated as /ollows ], an ex- 
ei tract uf a ſeiſiu under the hand of — , Clerk to and 
4 keeper of the particular regiſter of ſeiſius. kept at ——- 

«© for the ſhire of ———>, (* hich , by the heritable bond 


« redemption of the annualrent after ſpecified), following 
upon an heritable bond, granted by the ſaid to the ſaid 
„C, under the ſign and ſubſcription of- N. P. of 
the date the —— day of —— years, duly regiſtrate 
© in che ſaid particular regiſter of ſeiſins, c. upon the 
day of thereafter. By the which heritable 
„ bond the ſaid Z having bound and obhged him e- 
¶ Here narrate the bond and then add, as the ſaid heritable 
« bond and ſeiſin following thereupon, more fully proport.“ 
But if it be to premoniſh an adjudger, ſay, “ adjudger of 
the lands and others after mentioned, having and holding 
in his hands an extract of a decreet. of adjudication, ob- 
« tained at the inſtance of the ſaid C, againſt the ſaid B, 
before the Lords of Council and Seſſion, of the date 
„; whereby the ſaid Lords adjudged, decerned, 


% haill c. v Here narrate the decreet of adjudication, with 
the charter and infeftment following thereupon. 

(5) If the letter of reverſian be on a paper apart, it muſt 
de here deduced and narrated. : | 


after mentioned, having and holding in his 


„under written, is declared ſufficient for uſing the order of 


*« and declared the ground · right and property of all and 
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« rent after mentioned, vpliftable yearly forth of the lands 


6 77 ton is ingreſcil. by a ſpecial clauſe in the bo. d is declared 


＋ 
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paſſed betwixt the ſaid B and C on the one 
and other parts, dated ——, whereby (for the 
cauſes therein ſpecified) the ſaid B fold, an- 
nailzied, impignorated, and diſponed, Cc. 
[Here narrate the contract of wadſet and clauſe 
of reverſion therein contained, in the ſame man. 
ner as in the procuratory ; and then add}, as 
the ſaid contract of wadſet more fully bears: 
and fuchlike, having and holding in his hands, 

the foreſaid letters of procuratory, made and 
granted by the ſaid B to the ſaid A, author. 
ſing and impowering him to make the premo. 
nition after ſpecified, and follow forth the haill 
order of redemption in manner under written. 
Which (a) contract of wadſet, containing the 
clauſe of reverſion above mentioned, together 
with the procuratory above expreſſed, the 
ſaid A, procurator foreſaid, gave and delivered 
to me Notary-public, to be read and publiſhed 
in preſence of the witneſſes under written; 
and which accordingly I did. After the pro- 
duction, exhibition, and public reading of 
which contract of wadſet and procuratory 
above mentioned, the ſaid A, as procurator Wh «, 
foreſaid, in name and behalf of the ſaid B, M « 
made due and lawful intimation and premoni- it © £ 


— 
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(e) Or, © extract of the ſeiſin above mentioned, ber- u © 
ing the reverſion above ſpecified, together with the U n 
1 procuratory above expreſſed, the ſaid A, Ec.” Or, 92 
6 — of adjudication, together with the procuratoꝶ, Bl « an 
* Be. 6 ils ans: | *re 
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tion to the ſaid C, to compear (a), upon Whit- 
ſunday eve next to come, betwixt fun-rifing 
and down-paſling thereof, within the new 
ſeſſion- houſe of Edinburgh, at that place 
where the eommiſſaries uſe to ſit in judgment; 
and then and there to receive from the ſaid , 
or his procurators in his name, the forefaid 
ſum of —— ; and that for the redemption, of 
the ſaid lands and others contained in the ſaid 
contract. And ſuchlike the faid A, procura- 
tor foreſaid, required the ſaid C to bring along 
with him, the time and place foreſaid, the (5) 
contract of wadſet above written, and. infeft- 
ment following thereupon, with an ſufficient 

n | renunciation 


(a) Or if it be for redemption of lands adjudged, ſay, 
within the ſaid C his dwelling-houſe of ———, in the 
10 ſhire Of —oo—_—, [ or, the pariſh- kirk of 7 | , within 
« whioh the lands and others adjudged do lie] upon the 
« — day of yearsnext to come, betwixt 


« ſun-rifing and down-lapfing thereof ; and then and there 


to accept and receive from the ſaid B, or his propurators 


in his name, the foreſaid ſum of ——— money foreſaid, 
« with the expenſes of the infeftments, and compoſition to 
the ſuperiors z an account whereof the ſaid A, procurator 
« foreſaid, did require from the ſaid C, to the end the 
« ſame, in caſe of, abſence or refuſal, may be conſigned 
in manner after mentioned; and that for the, lawful 
« redemption,; looſing, and outquitting from the ſaid C, 
t of all and haill the lands and others, above adjudged, lying 
% as ſaid is. And ſuchlike the ſaid A, procurator fachid, 
« required the ſaid C to bring along with him, the time and 
4 place foreſaid, the decreet of adjudication above mention- 
* ed, with the. abbreviate thereof, grounds of the ſame, 
* and infeftments fallowing thereupon, with à ſufficient 
* renunciation, 9c. Was 


(a) Or, „ heritable bond above written.” 
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renunciation and grant of redemption of the 
ſame, in favour of the ſaid B, and his heir 
and ſucceſſors; all to be delivered up to the 
ſaid B, or his procurators in his name, the 
time and place foreſaid: with certification to 
him, if he failzie to compear, or, compearing, 
ſhould refuſe to grant the foreſaid renuncia. 
tion, and deliver up the ſame, with the writs 
above ſpecified ; then, and in either of theſe 
caſes, the ſaid B. or his procurator in his name, 
would confign the ſums of money above men- 
tioned, in the terms (a), and after. the form 
and tenor of the revertion above written in al 
points. Whereupon, and all and ſundry the 
premiſſes, Sc. (5) 


(a) Tf of lands adjudged, add “ conform to the tenor ci 
*£ the acts of parliament, made anent legal reveriions, 
in all points. oper ee | 
(3) When premopition is made. to the wadſetter, ag. 
nualr.nter, or adjudger, at their dwelling-houſes, the in- 
ſtrument muſt bear this order immediately after the close 
whereof, and before the Notary ſubjoin his docket and th: 
witneſſes ſubſcribe, as follows : ** And in regard the {a d 
© C could not be perſonally appretiended, therefore I the 
f ſaid Notary public ſubſcribing, for his better eertioration 
* of the premiſſes, ' affixed and left at and upou the molt 
e patent door or gate of his dwelling-houſe of — a: 
6c Fall authentic, and exact copy of this preſent inſtrument, 
« ſubſcribed by me, bearing the witneſſes above written 
te their names and deſignations therein inferted, and hercto 
% ſubſcribing.” It is likewiſe to be obſerved, that as all 
theſe kinds of inſtruments and generally all ioftruments, 
neceſſary in the redemption of heritable redeemable rights, 
are writs of importance, therefore the Notary ought be 
ſubjoin thereto his long docket, . | 


Inſtrumert 
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Inſtrument of premonition for redemption of lands: 
wadſet, at the inſtance of tutors, and con- 

' taining letters of fupplement againſt tutors 
„ SET ene i 


and curators, Ges 


T, Sc. In preſence of me Notary-pablic: 
_ ſubſcribing, and witneſſes after men- 
tioned, compeared perſonally T, meflenger, 
procurator ' lawfully conſtitute by A and B. 
tutors-teſtamentary to K, for their intereſt, to 
the efle@ under written, by their letters off 
procuratory of the date ; and likewiſe 
as meflenger and ſheriff in that part ſpecially 
conſtitute by his Highneſs's letters of fupple- 
ment paſſed under the ſignet, to the 
under written, of the date —— : and the ſaid 
T, having in his hands the forefaid letters of 
procuratory, and letters of ſupplement under 
the fignet, together with the contract of wad« 
let, containing therein the reverſion after ſpe- 
cified, paſſed to the perſonal preſence of C, 
one of the two heirs-portianers ferred: and re- 
toured to the deceaſed D; and alſo to the per- 
ſonal preſence of E, daughter and heir tu the 
deceaſed F her mother, the other ſiſter and 
deir-portioner of the ſaid deceaſed D, pro- 
create betwixt her and G her huſhand; and 
alſo to the perſonal preſence of the ſaid & for 
himſelf, and as tutor and adminiſtrator of law 
to the ſaid E his daughter; and in like manner 
to the perſanal preſence of H and J, tutors 
and curators to tue ſaid C, for their iatereſts; 


and 


— 


178 Office of a Notary-public. Part. II. 


and after reading and publiſhing the writs 
above narrated, in preſence of the ſeveral per. 
ſons above named, made to them ſeverally the 
intimation and monition under written, 
Likeas, the day foreſaid, the ſaid T, at com. 
mand of the foreſaid letters under the fignet, 
and procuratory, paſſed to the market-croſs of 
— bead burgh of the ſheriffdom of —, 


within which the ſaid GC and E, and the ſaid 


tutors and curators above ſpecified, preſently 
dwell; and there, after the crying of three 
ſeveral oyeſſes, open proclamation, and public 
reading of the foreſaid letters and procuratory, 
in his Highneſs's name and authority, and 
alſo for and in name and behalf of the ſaid K 
and her tutors for their intereſt, made due and 
lawful intimation and premonition to them, 
and tos all others the tutors and curators of 


the faid C and E, if they any have, for their 


intereſt, to compear within St. Giles's kirk of 
Edinburgh, at that place thereof where the 
tomb of the deceaſed Earl of Moray is ſituate, 
the fifteenth day of May next to come, being 
Whitfunday-even, in this inſtant year —— ; 
and then an there, the foreſaid day, betwixt 
the fun-rifing and down-paſling thereof, to 
receive from the ſaid K, and her tutors and 
curators foreſaid, or their procurator in their 
names, the ſum of ten thouſand pound Scots 
money, and that -for the lawful redemption, 
looſing, and outquitting from the ſaid C and 
E, their heirs and aſſignees, aud frae the ſaid 
G, for himſelf, and for his own right and 3 

| wt terel 
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tereſt of all and haill the lands, c. and others 
mentioned in the foreſaid letters and procura- 
tory, lying ——, wadſet by the deceaſed M, 
to the alſo deceaſed D, his heirs and aſſignees, 
in manner and under reverſion as is rehearſed 
in the foreſaid contract, letters of procuratory, 
and letters under the ſignet; and to which 
lands and others foreſaid the ſaid K, and her 
tutors for their intereſt, have right in manner 
ſpecified in the ſame letters under the ſignet, 
and procuratory foreſaid; and alſo to hear and 
ſee the ſaid K, and her tutors for their inte- 
reſt, or their procurator in their names, obſerve, 
keep, and fulfil, to the faid C and E, and the 
ſaid G, for himſelf, and as tutor and admini- 
ſtrator of law to the ſaid E his daughter, and 
likewiſe to the tutors and curators above 
named, and to all others the tutors and cura- 
tors of the ſaid C and E, if they any have, 
for their intereſt, the haill terms and condi- 
tions preſtable by the ſaid deceaſed M to the 
faid deceaſed D, as contained in the faid con- 
tract of wadſet in all points, upon the grant- 
ing of an lawful renuneiation and grant of re- 
demption to and in favour of the ſaid K, her 
heirs and aſſignees, of the ſame lands and 
others above rehearſed; with certification, if 
they failzied, the ſaid K or her procurator 
would conſign the ſum of money above men- 
tioned in terms of the reverſion above ſpeci- 
tied. This the ſaid meſſenger and procurator 
did after the form and tenor of the ſaid con- 
tract, letters of procuratory, and letters paſſed 
under 
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under the ſignet, in all points. Of the which 
letters paſſed under the ſignet, the ſaid T, 


melſenger, affixed and left an juſt an authen. | 


tic copy at the foreſaid market-croſs: and upon 
all and ſundry the premiſſes aſked and took 
inſtruments, one or more, in the hands of me 
 Notary-public ſubſcribing. Theſe things were 
done betwixt the hours of three and ſeven in 
the afternoon, day, month, year of God and 
King's reign reſpectively above written, be. 
fore theſe witneſſes, viz. to the premonition of 
the perſons above named, perſonally appre 


hended, as aid is, I., O, P, and Q; and ty 


the foreſaid premonition at the market-croſs of 
,R,S, T, and W, ſpecially called and 
required to the premiſſes. | 


Inftrument of premonition againſt one preſent 


forth of the 8 


T, Oc. The which day, in preſence of 

me Notary-public, and witneſſes ſub. 
ſeribing, compeared perſonally A, meſſenger, 
-and ſheriff in that part, having and holding 
in his hands our Sovereign Lord's letters of 
premonition, dated and fignet ——, raiſed at 
the inſtance of B, againft C; and paſſed, at 
command of the ſaid letters, with me and the 
laid witneſſes, to the market-croſs of Edin- 
burgh, pier and ſhore of Leith, reſpectively 
and ſucceſſively, and at each of theſe places, 
after the crying of three ſeveral oyeſſes, open 


proclamation, and public reading of the {aid 
letters, 


133 
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letters, be, in his Majeſty's name and autho- 
rity, lawfully warned, premoniſhed, and re- 
quired the ſaid C, becauſe he is preſently forth 
of the kingdom, upon ſixty days warning, to 
compear within F upon the —— day of 
— next to come, in this inſtant year ——; 
and there, betwixt ſun-rifing and down- going 
thereof that day, to receive from the ſaid B, 


or his procurator in his name, (a) all and haill 
| | | the 


(a) Or, “ an ten merk piece of gold; and that for the 
« lawful redemption, looking, and out quitting from the 
« ſaid C, of all and haill the houſes, tenements, c. diſpon- 
« ed by the ſaid B to the ſaid C his ſon, his heirs and aſſig- 
& nees, heritably, but under reverſion conform to his diſ- 
© pofition, dated - ; and in which the ſaid C is 
« infeft, under reverſion, as is teftifted by his ſeiſm, dated, 
14. „ duly reg iſtrate; and which houſes, tenements 
„Ec. lying as ſaid is, were declared redeemable. ty the 
% ſaid B from the ſaid C and his foreſaids, by payment 
making to him or them of the ſaid ten- merk piece of gold, 
© at any time in his own lifetime altenarly ; and that upon 
granting an ſufficient and lawful renunciation and grant 
« of redemption, containing therein a procuratory of 
* reſignation, for reſigning the ſaid houſes and tenements, 
* &:. in the hands of the provoſt, or any of the bailies of 
* the ſaid burgh of , to be made, ſubſcribed, 
© and delivered by the ſaid C, in favour of the ſaid: B his 
« father, his heirs and aſſignees whatſomever ; and to come 
* and ſee the ſaid houſes, tenements, &c. lawfully redeem - 
ed, looſed and outquitted, and the ſaid reverſion lawfully 
and duly ſatisfied, obtemperate, and fulfiled by the ſaid 
* Bto him, conform thereto in all points: with certification 
* to him, if he failzie, the ſaid ten-merk piece of gold ſhall be 
* conſigned in the hands of any reſponſal man, living within 
* the ſaid burgh of to be forthcoming to the uſe 
« of the ſaid C and his foreſaids, for the redemption of the 
„ ſaid bouſes, tenements Sc. Of the which letters the 


** ſaid A meſſenger affixed and left, c.“ as above. 
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the ſum of fix thouſand pounds Sterling money; 
and that for redemption of all and haill the 
lands, Cc. diſponed, by the ſaid B, in favour 
of the ſaid C, heritably; but under reverſion, 
conform to the contract of wadſet paſſed be. 
twixt them, of date — —, and in which the 
ſaid C was infeft by ſeiſin following thereon, 
dated , and regiſtrate and to 
hear and ſee the ſaid reverſion obtemperate 
and fulfilled in all points, after the form and 
tenor thereof, upon the granting of a valid 
renunciation, and delivering the ſame, and 
the ſaid contract of wadſet and ſeiſin, to the 
ſaid B; and made certification to the ſaid C 
as effeirs, and left and affixed an juſt and 
authentic copy of the ſaid letters upon the 
ſaid market-croſs of Edinburgh, and ano- 
ther juſt and authentic copy of the ſame 
upon the ſaid pier and ſhore of Leith. Upon 
— which, and all and ſundry the premiſſes, 
RSS S | 


Inſlrument of confignation. 


A T. Ge. compeared perſonally A, as pro- 
curator for, and in name and behalf of 


B, ſpecially conſtitute, conform to the letter 
of procuratory granted to him thereanent, ot 
the date ——, and paſſed with me Notary-pu- 
blic and witneſſes after ſpecified, to the new 
ſeſſion-houſe of Edinburgh, to that part there- 
of where the commiſſaries ule to ſit in judg- 
| ment; 
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"0 
ment ; having and holding in his hands (a) 
an contract of wadſet, made and paſled be- 
twixt B and C on the one and other parts, da- 
ted —; whereby (for the cauſes therein 
ſpecified) the ſaid B fold, annailzied, impigno- 
rated, and diſponed to the ſaid C, his heirs 
and ſucceſſors, c. [ Here narrate the contract], 
as the ſaid contract of wadſet more fully bears; 
and ſuchlike, having and holding in his hands 
the foreſaid letters of procuratory, made and 
granted by the ſaid B to the ſaid A, authori- 
ſing and impowering him to make the premo- 
nition, and perform the reſt of the order after 
ſpecified, in manner under written; and ſuch- 
like, having and holding in his hands the ſaid 
inſtrument of premonition, under the ſign and 


' Q 2 ſubſcription 


(a) Or“ an extract of a ſeifin under the hand of —— 
« Notary-public, of date „ following upon an heri- 
„table bond, dated ; by which the ſaid h became 
« bound to infeft the ſaid C, his heirs, Oc. in an annual- 
rent of — payable forth of the lands of » 
« and others therein mentioned, and by which the ſaid 
*« annualrent is dec'ared redeemable, in manner therein 
* ſpecified, and that a copy of the bond, or extra& of the 
« ſcifin thereon, ſhould be ſufficient for uling the order of 
* redemption under written, as the ſaid extract, ſigned by 
* » keeper of the recorgs of ſeiſins for the ſhire of 
" „in which the ſaid ſeciſin was regiſtrate, bears. 
Or, “ an extract of a decreet of adjudication obtained at 
® the iuſtance of the ſaid C, againſt the ſaid B, before the 
Lords of Council and Seſſion, of the date- ; where - 
« by the ſaid Lords adjudged, drcerned, and declared the 
ground. right and property of all and haill, &c.“ [ Here. 
narrate the decrect of adjudication, with the charter and infeſi- 
ment fullywing thereupon. ] | 
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ſubſcription of —— Notary-public, of the 
date „bearing, That the taid A, as pro- 
curator for, and in name and behalf of the ſaid 
B, duly and lawfully authoriſed for that effect, 
had made due and lawful intimation and pre. 
monition to the faid C, to compear (a), at the 
date hereof, within the new feffion-houſe of 
Edinburgh, at that part thereof above men. 
tioned ; then and there to receive from the 
faid B, or his procurator in his name, the fore. 
faid ſum of , and other ſums due by the 
claufe of reverſion above ſpecified ; and to hear 
and ſee the haill other conditions preſtable by 
the reverſor fully performed; as the ſaid pro- 
curatory, and inſtrument of premonition fol- 
lowing thereupon, more fully bear. And 


which 


(a) Or, © within the pariſh-church of —, in the ſhe- 
« r;fdom of ——, within which the ſaid lands and others 
&© above adjudged do lie, upon this day, being the — 
& day of years, betwixt ſan-rifing and ſun · ſett · 
« ing ; and then and there to receive and accept from the 
« ſaid B, or his procurator in his name, the foreſaid 
* accumulate ſum of —— money, and annuaſrents thereof, 
te with the expences of the infeftment, and compoſition 
* to the ſuperior ;z an account whereof the ſaid A, pro- 
*« curator foreſaid, did require from the ſaid C, to the end 
« the ſame, in caſe of his abſence or refuſal, might be 
« conſigned in manner after mentioned; and that for the 
* Iawfyl redemption, looſing, and outquitting from the 
% fard C, of all and haill the lands and others above adjudged, 
* ting as ſaid is : and alfo bearing, That the ſaid 4, 
« procurator foreſaid, had required the ſaid C to bring 
„ along with him the time and place forefaid, the decreet 
of adjudication above mentioned, with the abbreviate 
« thereof and grounds of the ſame, in favour of the ſaid 


« B, 
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which contract (a), containing the clauſe of 
reverſion above mentioned, procuratory for 


making the ſaid premonition, and performing 


the reſt of the order under written, in manner 
after mentioned, and inſtrument of premoni- 
tion following thereupon, of the dates, tenors, 
and contents above expreſſed, the ſaid A, pro- 
curator foreſaid, gave and delivered to me the 
ſaid Notary-public, to be read and publiſhed 
in preſence of the witneſſes under written. All 
which accordingly I did. After producing, 
exhibiting, and public reading of the which 
writs, particularly above mentioned, in preſence 
of the ſaid A, as procurator for, and in name 
and behalf of the ſaid B (5), did take out, num- 
ber, and tell down, in current money, having 


Q 3 Paſſage 


« B, the time and place foreſaid : with certification, if 
che failzied to compear, or, compearing, ſhould refuſe to 
grant the foreſaid renunciation and deliver up the ſame, 
* with the writs above ſpecified ; then, and in either of 
* theſe caſes, the ſaid B, or his procurator in his name, 
« would conſign the ſums of money above written, in the 
terms of, and conform to the tenor of the ads of parlia- 
e ment made anent legal reverſion, in all points.” 

(a) Or, “extract of the ſeiſi above fpecified.” Or, 
« extra& of the decreet of adjudication.” 5 

(5) If he who bath the redeemable right in his perſon 
does not compear, then you muſt add, * in regard the ſaid 
C was abſent, and failzied to compear this day and place, 
to the effect above mentioned, notwithſtanding of the 
« premonition above ſpecified, did cauſe make public 
*;ntimation to the ſaid C, by calling him 1 1. and pub- 
* licly at the moſt patent door of —, after the crying 
Hof three ſeveral oyeſſes, as uſe is and thereafter, c. 


paſſage and courſe of payment, (a) the ſaid 
ſums, upon payment or conſignation whereof 
the lands and others above ſpecified are re- 
deemable, in manner particularly above men- 
tioned ; and required him, or any perfon in 


his name impowered by him, to accept there. | 


of, and receive the fame, and to deliver up 
to him, as procurator for, and in name of the 
{aid B, the forefaid contract of wadſet (b), and 
charters and infeftments following thereupon, 
with a ſufficient renunciation and grant of 
redemption of the fame, containing procura- 
tory of reſignation, and all clauſes needful, to 
and in fayour of the ſaid B, his heirs or affignees, 
to be cancelled, deftroyed, or kept, uſed, and 
difpoſed upon, by the ſaid B and his foreſaids, 
as their own proper writs and evidents, in all 

time 


(a) Or, if it be conſigning of ſums due by adjudication, 
ſay, © the foreſaid accumulate ſum of , andannualrents 
thereof from the date of the decreet of adjudication to 
« this day and date, with the ſum of —, [ Ther: ought 
4 to be conſigned a ſum exceeding the expences of the infeſt- 
% ment. and compoſition to ſuperiors] ; ©* to the effect that 
« out of the firſt end thereof the ſaid C may have the ſums 
« truly-expended for the expenſes of infefiment following 
upon the ſaid decreet of adjudication and compoſition to 
* the ſuperior, as the ſame ſhall be liquidated by the Lords 
« of Council and Seſſion, in the proceſs of declarator of 
« redemption to follow hereupon; and required the fail 
« C to accept thereof, and receive the fame, and to de- 
* Tiver up to him, Ge.“ . 

(0 Or, „ heritable bond,” or, © decreet of adjudicy 
66 tion, S..“ N 
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time coming. And the faid C (a) having 
compeared, the time and place foreſaid, did 
offer to accept and receive the forefaid ſum, 
and to deliver up the writs particularly above 
n expreſſed: (b) but having offered no renuncia- 
tion and grant of redemption, at feaſt no for- 
p mal one, eee procuratory of reſignation 
e and other uſual and neceſſary clauſes; there- 
d fore the ſaid A, as procurator for, and in 
1, name and behalf of the faid B, having waited 
and attended till ſunſetting ſaid day, at the 
a- place of redemption above written, did con- 
to ſign the foreſaid ſum of money (c) in the 
s, hands of —, then and there preſent; who 
d IF accordingly received the ſame, to be forth- 
s, coming for the uſe, and to the utility and be- 
1 I hoof of the faid C: and proteſted, That the 
e a+ ens | | lands 

(a) But. if neither the perſon nor any impewered by him 
| appear, add, ** nor no perfon in his name, authoriſed and 
„ © impowered by him, having compeared to receive the 
ts * ſaid ſum and deliver up the particular writs above men- 
to *« tioned, with an ſufficient renunciation and grant ef 1e- 
i i © <ermption of the ſame, containing procuratory of refigna- 
2 « tion, and all other neceſſary claufes ; therefore, *” c. 


gat (5) Or if it be conſigning ſums due by adjudication, 


ms ſay, * But the account of expences of the infeftment, and 
ng compoſition to the ſuperior, being very extravagant, and 
to not inſtructed; befides that he offered no renunciation 
d; * and grant of redemption, at leaſt no formal one contain- 
of WF © ing the uſual and neceſſary clauſes ; therefore,” c. 
iid (e) And add here, and annualrents thereof from the 
le- A ate of the decreet of adjudication to this day and date, 
| together with the ſcm of — money foretaid, to the 
ej Lend the ſaid C might be paid expences, as the ſame ſhould 
be modified by the Lords of Seſſion in the deelarator 
after mentioned.“ WS vs | 
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lands and others above written (a) were, and 
might be holden and repute, looſed and out- 
quitted, from the ſaid C and his foreſaids, by 
the ſaid B his conſtituent, in the terms of 
and conform to the tenor of the (6) reverſion 
above ſpecified in all points; and that the 
ſaid B may have full regreſs, ingreſs, and ac. 
ceſs, in and to the lands and others above writ. 
ten; and the ſaid C excluded and debarred 
therefrom in all time coming : and further 
proteſted, That the ſaid C might be liable to 
his conſtituent in the expences of a proceſs of 
declarator of redemption to follow hereupon, 
and of all other coſt, ſkaith, damages, and ex- 
penſes the ſaid B ſhould ſuſtain, ſuffer, and in- 
cur through and by the ſaid G his not receiy- 
ing of the ſums of money above written, con- 
ſigned through his default as ſaid is, and not 
delivering up the (c) wadlſet-right and others 
above written, with an ſufficient renunciation 
and grant of redemption of the ſame, contain- 
ing all clauſes needful, in the terms, and after 
the form and tenor of the (d) reverſion, pro- 
curatory, and inſtrument of premonition above 
| written 


(a) Or, if it is an infeftment of annualrent, ſay,. That 
te the annualrent or yearly duty above written, and lands, 
Ec. out of which the ſame is upliſtable. 8 

(b) Or if it be conſigning ſums due by adjudication, 
add, © laws and acts of parliament made anent legal rever- 
« ſions in all points.“ 1 2x0 45 
(̃) Or, 4 heritable bond,” or, ( decreet of adjudica · 

tion.“ | | 

(d) Or, © aQts of parliament anent legal reverſions in 
all points.“ : | | 
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written, for making the conſignation above 
ſpecified, in all points. Whereupon, and all 


and _— Oe. 
Inftr ument of requiſi "fri tion. 


T, Oc. in preſence of me Notary- public 
and witneſſes ſubſcribing, compeared 
perſonally A, as procurator for, and in name 
and behalf of B, ſpecially conſtitute, autho- 
iſed and impowered to the effect after men- 
tioned, conform to the letters of procuratory 
granted to him thereanent, of the date 5 
and paſſed with me Notary-public and witneſ- 
es after ſpecified, to the perſonal prefence of 
(a), reverſor of the lands or yearly annual-- 
rent | under written; having and holding in 
is hands a contract of wadſet or hentable 
bond , c. [Here narrate the diſpofitive clauſe 
n the wadſet, or ohligement to infeft in the he. 
table bond, and claufes of reverfion and requi- 
tion; then add], as the ſame bears. Which 
ontract of wadſet, [or heritable bond], toge- 
her with the procuratory above expreſſed, im- 
powering the ſaid A to make the requiſition; 
ter mentioned, and follow forth the reſt of 
he order in manner under written, he gave 
nd delivered to me the ſaid Notary-public, | 
0 be ad and ec in nne of the 
264496 yy witneſſes 


(a) or, „ to —, the wairkicw: houſe of C, ding 3 in the- 
ſteriffdom of and pariſh of ———, at which 
place Geld © C and his family preſently reſide,” if che 
everſor was premon iſhed at his dwelling houſe. 
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witneſles under written. Which accordingly | 
did. And after the producing and public read. 
ing of the writs above mentioned, the ſaid A, 
as procurator foreſaid, in preſence of me the 
ſaid Notary-public and witneſſes after ſpeci. 
fied, did duly and Jawfully premonith and re. 
quire the ſaid C (a) to compear within, G, 
Here name the place of redemption}, upon the 
term of next to come, betwixt ſun-riſing 
and down-paſling thereof; and then and there 
to deliver to the ſaid B, or his procurator in his 
name, the foreſaid ſum of (6) under the 
penalty above mentioned ; and upon payment, 
to accept and receive from the faid B, or hi 
procurator in his name, a valid and ſufficient 
renunciation and grant of redemption of the 
- premiſſes, together with the ſaid contra a 
wadſet, charters and inteftments following 

_ thereupon, in favour of the ſaid B and his fore. n 
faids, to be uſed and diſpoſed upon by the ſaid WF; 
C as his own proper writs and evidents in al; 

| . FF tire 


(os) Requiſition, as well as premonition muſt be made h 
the tutors an I curators of the reverſor, if he de minor, t Ii 
ther by requiring them perſonally, or by letters of ſuppl [ 
ment at the market-croſs of the head burgh of the fit th 
where the minor reſides : or, if the reverſor hath no cet I 
tain pl:ce of abode, or is forth of Scotland, he muſt be citel R 
at the market-croſs of Edinburgh, pier and ſhore of Leith. 
by letters of requiſition under the ſignet. In both whoop 
caſes the inſlrume nt of requiſition may be framed finn. 

| thoſe of premonition in the like caſes mentioned above, u 
that it was thought needleſs here to repeat them. 

Is) Or, if it be infettment of annualrent, add, “ and by 
gone annualrents thereof reſting preceding the li. 


« term.” 


192 The Office of a Notary-public. Part Il 


cially authoriſed for that effet by the Procy. 
ratory above mentioned, did duly. and lau ful. 
ly premoniſh and require the ſaid C to con. 
pear, at the place of redemption” above ſpeci. 
| fied, upon this day, being 1ſt + February, 
this inſtant year of God One thouſand ſeren 
hundred and ninety-two, betwixt the ſun-rif. 
ing and down-paſſing thereof; and then and 
there to pay and deliver to the ſaid B, or hi 
his procurator in his name, duly and lawfully 
authoriſed and empowered for that effec, tis 
foreſaid ſum of „ under the penalty chewy | 
written ; and, upon payment, to accept and 
receive up from the ſaid B, or his procurator 
in his name, a valid and ſufficient renunciation, 
diſcharge, and grant of redemption of the pre. 
miſſes, together with the ſaid contract of wad. 
ſet, charters and infeftments following there. 
upon, in favour of the ſaĩd B and his foreſaids, 
to be uſed and diſpoſed upon by the ſaid C, as 
his own proper writs and evidents in all time 
coming ; and that for the lawful redemption, 
looſing, and outquitting of the ſame from the 
ſaid B and his foreſaids, in perpetuum. And in 
caſe of his abſence or refuſal, proteſted, That 
he might be liable for the ſum of ——, of 1: 
quidate expences, by and attour the principal 
ſum above mentioned, and further for all col, 
ſkaith, damage, and expences he might happen 
to ſuſtain or incur through the not payment 
ok the ſaid ſum, in the terms of the clauſe of 
requiſition above mentioned, in all points; a 


the ſaid inſtrument more fully bears. Which 
Contrad 
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contract of wadiet, (e heritable bond), with 
the foreſaid procuratory for making the ſaid 


requilition, Cc. and inſtrument of requiſition 


tollowing thereupon, above ſpecified, of the 
dates, tenors, and contents above expreſſed, 
the ſaid A procurator foreſaid, gave and de- 
livered to me the ſaid Notary-publ:c, to be 
read and publithed in preſence of the witneſ- 
ſes under written. All which accordingly I 
did. After producing, exhibiting, and public 


reading of which writs, particularly above 
mentioned, in preſence of the ſaid witneſſes and 


others preſent, the ſaid A, as procurator for, 
and in name and behalf of the ſaid B, after 


having waited and attended at the place fore- 


ſaid, this day, from ſun-riſing until after ſun- 
ſetting, declared he was ready and willing to 
receive the ſums of money above written, and 
give up and deliver the ſaid contract of wadſet, 
[er heritable bond), with a ſufficient renuncia- 
tion, diſcharge, and grant of redemption of the 
tame. All which he did exhibit, ſhow, and pro- 
duce, in preſence of me the ſaid Notary-pub- 
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— « 


lic and witneſſes ; and in regard the ſaid C, 


nor no other perſon in his name, compeared, 


to the effect above mentioned, notwithland- 
ing he the ſaid C was openly and publicly cal- 
led at the moſt patent door of ——, (the place 
ot requiſition, ) after the crying of three ſeveral 


oyetles, as uſe is; therefore tlie faid à, procu- 
zator foreſaid, proteſted, That the ſaid C might 


be liable to the ſaid B, his conſtituent, in the 


md ſum of —— money foreſaid of liquidate 


R expences, 
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expences, incurred through failzie in his not 
payment of the principal ſum above mention- 
ed, requiſition being duly made to him for that 
eſſect in manner above expreſſed ; and fur. 
ther, that he may be liable to the ſaid B for 
all coſt, ſkaith, damage, and expences he ſhall 
happen to ſuſtain or incur through the not 
payment of the principal ſum above expreſſed; 
and that it may be leiſome and lawful for his 
ſaid conſtituent to uſe all manner of execu- 
tion and diligence, both perſonal and real, a- 
gainſt the ſaid C, for the ſums above mention- 
ed, the one but prejudice of the other. Where- 
upon, Cc. Theſe things were done within — 
---, betwixt the hours of and —— 1n the 
evening, after ſun-ſet, before and in preſence 
of, &c. | 


OE HE - FR 
Of Procuratories. + 


Y buſineſs in this title is not to inquire 
nicely into the ſeveral powers given to 
procurators, or what they are liable in if they 
- do not perform in the expreſs words of ther 
procuratory or mandate; but only to ſet down 
ſome of the ordinary and moſt uſeful procur- 
tories in particular caſes, whereby a Notatry- 
public may be enabled, from theſe example 
to form and draw up any other kind of proci 
ratory whatever, according as the different bv 
bo ſinel 
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ſineſs requires, and as his own good judgement 
ſhall direct. 3 . 

Whoever reads Stair or Mackenzie their 
Inſlitutions, will find a procurator or mandatary 
defined to be, One who is employed to do or 
manage any buſineſs gratuitouſly 5 and that moſt 


mandates are tree, and may be refuſed, though 


precepts may not, when the party upon whom 
they are drawn hath power from the drawer ; 
and that mandataries are liable for exact dih- 
gence, et culba leviſima, becauſe, although 
the mandate be only gratia mandantis, yet the 
very nature of it implies diligence ; but by the 
nature of the contract, mandataries, ſeeing their 
undertakings are gratuitous, ought only to be 
liable for ſuch diligence as they ule in their 
own affairs, and the mandatary ought to impute 
it to himſelf that he made not choice of a more 
diligent perſon ; which our cuſtom followeth : 
but ſtil] there muſt be bona jides. 
By our practice, formally extended procu- 
ratories are requiiite to authoriſe the Notary's 

deed in making retignation, premonition, and 
coniignation, and requiiition and attendance ; 
as has been ſeen in the preceding titles treat- 

ing of theſe infiruments. | 

Procuratories of refignation in favorem, are 
ordinarily adjected to diſpoſitions, and run 
thus: “ And for effectuating the foreſaid in- 
* teftment by reſignation, 1, by theſe pre- 
* ſents, make and conſtitute A and B, and 
each of them, conjunctly and feverally, my 
very lawful and irrevocable procurators, for 
R 2 | nme, 
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me, and in my name, to reſign, ſurrender, 
overgive, and deliver; likeas I, by theſe 
preſents, reſign, furrender, overgive, and 


deliver, all and haill [ Here the lards are 
repeated, then ſay}, lying as ſaid is, together 


with all right, title, intereſt, claim of right, 
roperty, and poſſeſſion, petitor and pole. 
or, that I, my heirs and ſucceſſors, had, 
have, or any wiſe may claim or pretend 
thereto, or to any part thereof, in time 
coming, in the hands of my immediate ſu- 
perior or ſuperiors of the ſame, preſently 
being, or that ſhall happen to be for the 
time, or of his or their commiſſioners hav. 
ing power to receive reſignations in his or 


their names; in fayour, and for new 1nfteft- 


ment cf the ſame to be made and granted 
to the ſaid C, his heirs or aſſignees what- 
ſoever, heritably and irredeemably, as fad 
is; and thereupon acts, inſtruments, and 
documents needful, to aſk, lift and raiſe, 
and generally all and ſundry other things 
concerning the prenufles, to do, uſe, and 
exerce, which to the office of procuratory in 
ſuch caſes by the law and cuſtom of Scotland, 
is known to appertain, and which I might 
do myſelf if 1 were perſonally preſent; pro- 
miling to hold firm and ſtable all and what- 


ſoever things my ſaid procurators, or any 6 
them, in the premities lawfully does, or 


cauſes to be done, without revocation.“ 
When an apparent heir who is not infeft, 


diſpones his lands, there is adjected to the 


Wit potitiou 
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diſpoſition a procuratory for ſerving the diſ- 
poner heir to his predeceſſor, and for reſign- 
ing, thus: And becauſe I am not yet in- 
« feft and ſeiſed as heir to the ſaid deceaſed 
„A my father, in the lands, barony, and 
others above diſponed ; therefore I, by theſe 
« preſents, make and conſtitute B and D, and 
« each of them, conjunctly and ſeverally, my 
« procurators, for me and in my name, to 
« purchaſe and procure brieves forth of our 
Sovereign Lord's chancery, for procuring 
« me to be duly and lawfully ſerved and re- 
« toured neareſt and lawful heir male to the 
« ſaid decealed A my father, in the lands, 
« baronies, Cc. above diſponed, or to any 
« other of my predeceſſors who died laſt veſted 
« and ſeiſed therein; and to raiſe, and to 
« cauſe proclaim the brieves for that purpoſe, 
and to expede the ſervice, and to compear 
for me thereat, and to return the ſame to 
the chancery, and to take inſtruments, 
and to do all other things requiſite concern- 
ing the ſerving me heir in ſpecial and heir 
in general to the ſaid deceaſed A my father, 
or others my predeceflors, which I could do 
myſelf if I were perlonally preſent; and 
atterward to procure me infett therein; by 
railing precepts upon the ſaid ſervice; and 
to cauſe regiſtrate my ſeiſin: and I being 
* ſo infeft and ſeiſed, with power to my ſaid 
* procurators, conjunctly and ſeverally, as 
* ſaid is, now as then, and then as now, to 
' relign, Cc. likeas I, if I were already in- 
B 3 1 
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« feft in all of them, and then as now reſign, 
40 &c. ” 
| When the diſpoſition of the binds 4 Is to the 
ſupertor, the procuratory of reſignation con. 
tained therein is ad remanentiam, thus: To 
« reſign, &c. in the hands, and in favour of 
* the ſaid A and his foreſaids, ad perpetuan 
« remanentiam ; to the effect that my right of 
„property being conſolidated in his perſon 
 « with his own right of ſuperiority of the 
„ ſame, all and haill the lands, &e. and 
others above expreſled, ſo holden, may re- 
„main and abide with him and his foreſaids 
« heritably and irredeemably perpetually in 
all time coming: and thereupon acts, &c.“ 
But it ſometimes happens that thefe procu- 
ratories are omitted in the diſpoſition; in 
which: cate procuratories per /e (as they are 
called) ere granted of the following tenor. 


Procuratory of reſignation of lands by. one in 
the King's bands, in favour of himſelf an 
his heirs, with a reſervation of his lady! 
tiferent ; with ſ1me variations. 


E it known to all men by theſe preſent 
letters, me A of — , heritable pro- 
prietor of the lands and others under written, 
for the care and regard that the ſame land 
and others after ſpecified may remain with my 
own poſterity, and that the heritors thereot 
may continue in the ſu name of A, and tur 


other good cauſes and conliderations moving 
me, 
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me, to have made and conſtitute ; likeas l, 
by theſe preſents, make, conſtitute, and or- 
dain | ——, and each of them, 
conjunctly and ſeverally, my very lawful and 
irrevocable procurators, for me, and in my 
name and upon my behalf, to compear at 
whatſomever place, day or time lawful, and 
there, by deliverance of ſtaff and baſton, as 
uſe is, with all condign reverence and que 
hunility as becometh, to refign, ſurrender, 
overgive, and deliver; likeas I, for me, my 
heirs and ſucceflors, reſign, &c. (a) all and 
haill ¶ Here inſert. the lande], together with all 
right, title, intereſt, claim of right, property, 
and poſſeſſion, petitor and poſſeſſor, which I, 
my heirs or aſſignees, had, have, or any wiſe 
may claim or pretend thereto, or to any part 
thereof, in the hands of our Sovereign Lord 
the King's Majeſty, or his ſucceffors, my im 

mediate lawful ſuperiors . thereof, or his or 
their commiſſioners, having power to receive 
reſignations in his or their names; in favour, 


and for new infeftment thereof () to be made 


(a) If there be any proviſions or reſtrictions, you may 
add, „with aud under the expreſs proviſions and condi- 
© tions after ſpecified.” 

( If the procuratory be granted for new infeſtment to 
be given the ſon, reſerving the father's liferent, it will run 
thus: „to be made and granted to myſelf in liferent, and 
* after my deceaſe to G, my eldeſt lawful ſon. procreate 
© betwixt me and the deceaſed D my ſpouſe, and the heirs 
« lawfully to be procreate of his body, in fee; which fail- 
ing, to return to me, my heirs male lawfully to be pro- 

| «« create 
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b 


and granted to me, and the heirs-male lawful. | 


ly procreate or to be lawfully procreate of my 
body, and the heirs whatſomever lawfully to 
be procreate of their body; whom failing, to 
the heirs-female lawfully procreate or to be 

y Procreate 


* create of my body in any ſubſequent marriage; which 
« all failing, to my heirs or aſſignecs whatſome ver; with 
<« and under the expreſs conditions and proviſions after ſpe. 
« cified, to be contained in ſaid infeftment in manner un- 
“ der written: providing always, likeas it is hereby ex- 
“ preſsly provided and declared, That the foreſaid infeft- 
ment to be granted to the ſaid & my ſon, is and ſhall be 
6 1n full contentation and ſatisfaction to him of all former 
% proviſions, bonds, obligations and others whatſomever, 
* that he or his heirs and executors may any wiſe aſk, 
© claim, or crave of me, be virtue of the contract of mar. 
« riage made and paſſed hetwixt me and the ſaid deceaſed 
« D my ſpouſe on the one and other parts, or any other 
manner of way whatſoever, (except my own good will 
, allenarly) : and further, it is provided and declared, that, 
« 1n caſe it ſhall happen the ſaid G to depart this life with- 
© out heirs of his own body, and that thereby the foreſaid 


“lands return to my other heirs-male to be procreate by 


«© me with any other lawful ſpouſe; in that caſe the ſaid 
© heirs male or female ſhall be holden and obliged to con- 
« tent and pay to my daughters of the ſaid firit 
« marriage, their heirs, executors, or affignees, the ſum of 
« ——, equally to be divided amongſt them; and in caſe 
« any of my ſaid daughters ſhall deceaſe betore marriage 
or majority, then the part of the daughter ſo deceaſing 
&* ſhall accreſce and belong to the daughter or daughters 
« ſurviving, equally and proportionally among them ; which 
« {um of is and ſhall be in full contentation and 
« ſatisfaQtion to them of all they can aſk, claim, or crave 
« by the deceaſe of the ſaid G : with the which proviſions 

and conditions above written theſe preſents are granted by 
«« me, and accepted of by my ſaid ſon and his foreſaics, 


«« akd no ether ways. Acts, inſtruments, &c.““ 
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ul. Norocreate of my body, and the heirs of their 
bodies; the eldeſt heir-temale being atways 
pliged to marry a gentleman of the ſurname 
f A, or of any other ſurname, who, and the 
heirs to be procreate betwixt them, ſhall ſuc- 
eſſively and perpetually, in all time thereaf- 
er, be obliged to take upon them, uſe, and 
arry the ſurname and arms of A; wherein if 
they fail, they ſhall omit and tyne all benefit 
f the lands, barony and others above men- 
joned, both principal and warrandice, and 
he ſame ſhall accreſce and pertain to my next 
pparent heir or heirs of tailzie, who ſhall have 
ight to the lands and others above ſpecified, 
uchlike as if the party failing had never been 
nfeft therein, nor had had right thereto ; and 
hall have power to purſue actions of reduction, 
leclarators of adjudication, and all other ac- 
ions neceſſary for eſtabliſhing their rights of 
he lands and others above written in their 
erſon upon the ſaid contravention ; and fail- 
ng of heirs-female lawfully to be procreate of 
ny own body, then to any other perſon or per- 
ons that I have already, or ſhall now or at any 
me hereafter nominate, deſign, and appoint 
ny heir or heirs of tailzie, by a writ under my 
and, to ſucceed to the lands and barony and 
others above rehearſed, and under ſuch pro- 
iſions, reſtrictions, and qualifications as ſhall 
de contained therein, which the perſons ſo to 
de nominate ſhall be holden to perform and 


by ulfil z and failing of ſuch a nomination, or the 
d, me being made and thereatter revoked or 


cancelleu 
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cancelled by me, (which ſhall always be in my 
power during my lifetime), then to my near. 
eſt heirs or aſſignees whatſomever, heritably and 
irredeemably, in due and competent form: 
providing always that the ſaid heirs, as well male 
as female, of my own body, as the heirs to be 
contained in the ſame nomination, ſhall be oblig. 
ed and liable; likeas, by the acceptation of the 
preſents, and inteftment to follow hereupan, 
they oblige themſelves to perform and tulil 
the haill provihons, qualifications, reſtriQion 
and reſervations mentioned in a bond of pro. 
viſion granted by me, of the date ——, and 
relative hereunto ; and for fulfilling whered 
this preſent procuratory is granted? reſerving 
always to B my ſpouſe her liferent-right of t 
foreſaid lands, and that in lieu and place, ai 
in full contentation and ſatisfaction to her, MM: 
all whereunto ſhe is provided by her contra 
of marriage, as is expreſsly provided in the di: 
poſit ion of the ſaid lands and barony made by 
to me, and charter following there; 
which contract of marriage, the ſaid B ny 
| ſpouſe, by acceptation of the liferent and 1. 
feftment foreſaid, hereby reſerved to her, dot. 
ſimpliciter and abſolutely diſcharge : And vp 
on the ſaid reſignation, acts, inſtruments, and 
documents, one or more needful, to take, ak 
lift, and raiſe, and generally all other thing 
neceſſary thereanent to do, which I might 
myſelf if 1 was perſonally preſent ; promlil! 
to hold firm and ftable all and whatſomert 


things that my ſaid procurators, or any of then 
4 11 
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in the premiſſes, lawfully does, but revocation. 


1 my 

near. Regiſtration, &c. 

y and 1 

orm: MWProcuratory for ſerving one heir tv bis father 
male on a paper apart. 

to be | 33 

blig. E it known to all men by theſe preſents, 
thele me A, now of B, eldeſt lawful ſon and ap- 
pon, parent heir to the deceaſed C of B, to have 
fulfil Nconſtitute and ordained ; likeas I, by the te- 
tion, nor hereof, make, conſtitute, and ordain D 
_pro-fand E, and each of them, conjunctly and 
, and {Wſcverally, my very lawful and irreyocable pro- 
cred curators and ſpecial errand-bearers, to the ef- 
rvigg Wet under written; giving, granting, and com- 
of the mitting to them, and each of them, con junct- 


„ an ly and ſeverally, as ſaid is, my very full, free, 


er, and irrevocable power, expreſs bidding, man- 
nta date, and charge, for me, and in my name, to 
ie di. raiſe brieves forth of our Sovereign Lord's chan- 
de H cery, directed to the four ordinary macers be- 


reon; 
B m 
nd n. 
„dot! 
(> vp 
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« 8 


tore the Lords of Council and Seſſion, and to 
the ſheriffs and bailies reſpective of the ſheriff- 
dom of L and regality of M, ſpecially conſti- 
tute by our Sovereign Lord's commiſſion, to 
the effect after ſpecified, for obtaining me 
lerved and retoured neareſt and lawful heir ge- 
neral and ſpecial to the ſaid deceaſed C my 
father, in all lands, heritages, heritable offices, 
annualrents, and others wherein he died laſt 
veſt and ſeiſed as of fee; and to cauſe proclaim 
the ſaid brieves, and me to be ſerved and re- 
toured heir foreſaid ; and to retour my ſervice 
| | to 


. Procuratory of premonition and conſignation. 


t father, conform to his letters of nomination Cates 


« ſervice, dated.“ And if he be a tutor - datic, 


tutor's name in its proper places. 
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to the chancery, and to obtain precepts upon 
my ſaid ſervice, for purchaſing and obtaining 
me iufeft in the lands and others foreſaid and 
to cauſe put the ſaid precepts to due executing 
in all points ; and — in all and ſundry 
other things, to do, uſe, and exerce thereanent 
ſuchlike, and as freely as I might do myſelf i 
I were perſonally preſent, or that to the office 
of procuratory in ſuch caſes is known to apper. 
tain ; promiſing to hold firm and ſtable all an] 
whatſoever things that my ſaid procurators, or 
any of them, lawfully do or cauſe be done, but 
revocation. Regiſtration for pretervation, &c. 


E it known to all men by theſe preſent, 
me A, (a) heritable proprietor of the lands 
and others under written, and having un- 
doubted right to the reverſion thereof in man. 
„ 


(a) If the reverſor be minor, the procuratory mull it 
made with conſent of his curators; in which cafe fay, © with 
the ſpecial advice and conſent of my Curators 
« for their intere!t-” But if the reverſor be under pu“ 
larity, the tutor acts alone; and if he be nominated by td 
father, ſay, © C, tutor nominate to A by the deceaſed 1 i 


But if he be a tutor of law, ſay, C, tutor « 
« [aw ſerved and retcured to A, conform to my retourd 


ſay, C. tutor dative to A, conform to my letter of tutor 
« under the quarter-ſcal, dated ; aud repcat tie 
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ner after mentioned: Foraſmuch as, (a) by 
contract of wadſet, made, pailed, and perfect- 
ed betwixt me and L, on the one and other 
parts, of the date the - day of years, 
L (for the cauſes therein ſpecified) fold, an- 
nailzied, wadfet, impignorated and diſponed, 
from me, my heirs, and all others my aſſignees, 
to and in favour of the ſaid L, his heirs and aſ- 
ſignees whatſoever, heritably, with and a 

| tae 


() If the procuratory be to premoniſh an annvalrenter 
to receive his money due by heritable bond, ſay, I, by my 
« heritable band dated „(for the cauſes therein 
« fpecified , bound and obliged me, with all convenient c ĩ- 
« lizence, and upon my cwn proper charges and expences, 
« to duly, validly, and lawfully infeft, veſt, and ſeiſe D, his 
« heirs and aſſignees whatſoever, heritably, and under re- 
e verſion always in manner after ſpecified, in a'l and haill 
an yearly annualrent of one hundred pounds Steling mo- 
% rey, or in ſuch an annualrent as mould be due for, or 
* agreeable and correſpondent to the principal ſum of two 
* thouſand pounds Sterling money, by the laws and acts cf 
e parhament of this kingdom for the time, - yearly, to be 
* uplifted and taken at two terms in the year, Candlemas 
* and Lammas, by equal portions, forth of all and haill 
* my lands of ——, | Here take it the lands}, „lying 
* within the parochin of „and ſheriffdom of ----- , or 
forth of any other lands and heritages pertaining to me, 
* where-ever the ſame lie within this kingdom, or forth 
* of any part or portion thereof, fuſt, beſt, and readieſt 
* mails, farms, profits, and du ics of the ſ. me; redeem- 
* adie always the foreſaid annualrent, “ [ Here tale 
in the reverhon verbatim, as in the heritable bond]. But if the 
procuratory be to premonith an adjudger to receive his mo- 
ney due by adjudication, fay, ** upon the day of- 
N years, O obtained decreet and ſentence of adjudication 

* at his inſtance again me before the Lords of council 


55 2nd 
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the proviſion and condition of reverſion after 
mentioned, all and haill, &c. | Here take in 
the lands as in the difpofitive clauſe of the uad. 
ſet-right], (a) redeemable always the lands 
and others above expreſſed by me, my heirs, 
ſucceſſors, or aſſignees, from the ſaid L, his heirs 
and ſuceſſors in the wadſet-lands, and other; 
above rehearſed, by payment making to them, 
&c. [Here take in the tenor of the reverſion ver. 
batim, as in the contract and then add}, as the 
ſaid contract of wadſet at more length bears, 
| By 


„ and Seſſion, aqdjudging, decerning and declaring the 
« ground right and property of all and haill”” [ Here take 
in the lands adjudged), © to pertain and belong to him heri 
4 tably, (under reverſion, conform toact of parliament), for 
« payment and ſatisfaction to him of the ſums of money, 
« principal, annualrents and liquidate expences therein con- 
« tained, extending in haill, at the date of the ſaid decreet 
« of adjudication, to the ſum of three thouſand pounds 
« Sterling money, ſalve juſto calculo, and of the annualrent 
te of the faid accumulate ſum from the date of the ſaid de. 
1 creet of adjudication during the not redemption ; and 
« alſo in payment and ſatis faction to him of the expences 
of the infeftment to follow thereupon, and compoſition 
« to the ſuperior of the ſaid lands for his entry thereto; 
<« as the ſaid decreet of adjudication, of the date forefaid, 
& with the abbreviate thereof, duly recorded conform to 
ct of parliament, mere fully bears: conform to which 
« decreet, and charter following thereupon from the ſaid 
4 ſuperior, the ſaid O was upon the day of ------ year 
4 duly, infeſt and ſeiſed in the lands and others above wit 
ten, as the ſaid decreet of adjudication, charter and fe 
© fin, more fully preport.” | 
(a) But if the reverſion be in a paper apart, you mul 
here narrate it, and thereafter ſay, as the ſaid contra 
« of wadſet [or heritable bond] and letter of reverſion i 
s themſelves more fully proport.“ 


. 
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fter MW By virtue of which contract of wadſet, and 
in precept of ſeiſin therein contained, the ſaid L, 
ad. was duly infeft and ſeiſed in the lands and o- 
nds WM thers above written; as his ſeiſin, dated the 

eirs, — day of — years, duly regiſtrate con- 
eirs form to the act of parliament, more fully 
hers bears. (a) And now ſeeing that I am ready, 
1em, 1 8 2 willing 


| a) If the procuratory be to premoniſh an annualrenter 
the to 2 money due by heritable bond. lay, © And ſeeing 
« that I am ready, willing, and defirous the foreſaid yearly 
By WW + anoualrent be redeemed from the ſaid D, and to make 

| payment, c. mutatis mutandiy ,”? E. Te 
g the Others frame theſe procuratories of premonition in a 
re take il ſhorter form, thus: | 


E it known to all men. me - , heritable proprie- 
tor of the lands and others under written, and having 
ight to the reverſion after mentioned, [leaving out the u- 


decreet Pede narrative}, to have made and conſtitute and 
pound , and each of them, conjunaly and ſeverally, my 
ualrent Wiprocurators, for me, and in my name, to paſs, and, in pre- 
aid de. ¶ Pence of a Notary and witneſſes, to premoniſi — perſon» 
1 ; and Willy, or at his dwelling place, to attend on Whitſunday next, 
cpences pet wixt noon and ſun-ſet, at (the place of redemp- 


polition 
hereto; 
oreſaid, 
form 10 
» which 


ion), there to receive from me, or- my procurators in my 
ame, upon granting a valid renunciation and grant of re» 
mption of the ſubjeRs after mentioned, ſums of — 
terling ; and that for the lawful redemption, looſing, 


nd outquitting from the ſaid of all and haill my laude 


the (aid Aer inſert the lands ) ; which lands and others a 
-- yeah © written, with the pertinents, were diſponed by me to 
ve ** e ſaid , by contract of wadſet bet wixt us, of the 
and i 


te .; in which contract it is provided, That the ſaid 
ds and others above mentioned ſhall be redeemable by 
upon payment of the ſums of money, in the manner, 
d upon the premonition therein expreſſed: and to hear 
d ſee I am ready to perform the haill other articles in- 


cumbent 


ou mul 
contiad 
erſion 1 
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willing, and defirous to redeem the ſaid land; 
and others above written, from the ſaid L, and 
to make payment to him of the ſums of money 
above written in terms of the reverſion aboye 
expreſſed ; therefore wit ye me the ſaid 4 
(a) to have made and conſtitute, likeas I, by 
theſe preſents, make, conſtitute, and ordain O 
and R, and each of them, conjunctly and 
ſeverally, as ſaid is, my very lawful and irre- 
vocable procurators ; giving, granting, and 
committing to them my full, tree, plain power, 
expreſs bidding, mandate, and charge, tor me, 
and in my name, and upon my account and 
behalf, to paſs to the perſonal preſence or 
dwelling-houſe of the ſaid L; and there, in 
preſence of a Notary and witneſſes as effeirs, to 
make due and lawtul intimation and premoni. 
| Ln 


cumbent upon me by the ſaid contract of wadſet. And 
furtber, I hereby grant full power to my ſaid procuraton, 
or any of them, te appear, at the time and place abo 
written; and there to deliver, or offer to deliver, to tle 
faid ------ , the foreſaid ſums of „on his granting the 
2enunciation above mentioned; and, in cafe of abſence, or 
refuſil to receive the fums of money, and grant the renun- 
ciation above written, and deliver up the ſoreſaid contra, 
to conſign the ſaid ſums in the hands of —, and pro- 
teſt, that the haill lands and others above mentioned may 
be held as lawfully redecmed from him, his heirs and ſucet- 
{ars, in terms of the reverſion above mentioned; aud thetic 
upon to take inſtruments, and to do every thing elle tht 


to the office of a procurator in ſuch caſcs is known to p- 


ertain, or that I might do myſelf if I were perſonally pre 

— And I conſent to the regiſt ration hereof, &c. 

| (a) And if the reverſor be minor, add, © with advice and 
« conſent of my curators above named, for their interch 


\ntraCt, 
1d pro- 
ed may 
ſucct! 
| there 
ie that 


to 2p 


Uv pre- 
c. 

vice aud 
itercl. 
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tion to the ſaid L, to compear within (a), &c. 
Here inſert the particular place of redemption }, 
at the term of Whitfunday next to come, in this 
inſtant year of God, one thouſand ſeven hun- 
dred and ninety-two, betwixt ſun- riſing and 
down paſſing thereof the ſame day, to re- 
ceive and accept from me the ſaid A, os my 
procurators in my name, upon delivery of a 
valid renunciation and grant of redemption, 
the foreſaid ſum of money ; and that 
for the lawful redemption, looſing, and out- 


quitting from the ſaid L, all and haill the 


lands and others above written, lying as ſaid 
is; and alſo to hear and ſee me the ſaid. A, or 
my procurators in my name, obſerve, fulfil, 
and implement to the ſaid L, and his foreſaids, 
the reverſion above mentioned, in the hail 
points and articles thereof; and in like man- 

| LY 3 ner 


(a) If it be a procutatory to premoniſſi an adjudger to- 
receive money due by adjudication, add, the pariſh church 
& of —---+, within which the ſaid lands and others adjudg- 
ed lie, upon the day of next to come, be- 
« twixt ſun-rifing and ſun · ſetting the ſame day; and then 
and there to accept and receive from me the ſaid A, or 
4 my procurators-in. my name, the foreſaid ſum- of three 
* thouſand pounds Scots money foreſaid, and other ſumy 
due by the aforeſaid decreet as adjudication ;- an avcount 
* whereof vou are hereby required and ſpecially injoined to 
* require the ſaid O, to the end the ſame, in caſe of 
* his abſence or refuſal, may be conſigned in manner af- 
* ter mentioned ; and that for the lawful redemption, looſ- 
ing, and outquitting from the ſaid O, all and haill the 
+ lands and others above written,” 
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ner to compear within, &c. (a) ¶ Here inſert 
_ the place of redemption}, at the laid term of 
Whitſunday next to come; and there, the 
ſame day, betwixt the ſun-riſing and down. 
lapſing thereof, to really offer and deliver to 
the ſaid L, or his procurator in his name, hay- 
ing his power for that effect, the foreſaid ſum 
"of ——, upon his giving, granting, and de- 


livering a ſufficient letter of renunciation and 


grant of redenyption, containing a procuratory 
of reſignation for refigning the ſame in my 
hands, and that for the real redemption, loo!. 
ing, and outquitting of the faid lands and o- 
thers above rehearſed : and in caſe of the ſaid 
L his abſence, or refuſal to receive the ſaid 
ſum, and grant the renunciation and grant cf 
redemption aforeſaid, containing the procura- 
tory above ſpeeified, and deliver up the faid 
(5) contract of wadſet, and charter and in- 
feftment following thereupon, then and there 
to conſign the ſame in the hands of „ and 
to proteſt, That the lands and others foreſaid 
ſhall from thenceforth, and in all time there- 
after, be habite, repute, holden, and eſteem- 
ed lawfully redeemed, looſed, and outquit 


"y | from 


(a) But if the procuratory be to premoniſh an adjudger, 
fay, „within the-ſaid pariſh church of -—— , upon the 
aid day of next to come.” 

(5) And if to premoniſh an adjudger, add, “ decreet of 
*« 2djudication, and abbreviate thereof above written, witch 
« the grounds and warrants thereof.“ 
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from the ſaid L and his foreſaids, conform (a) 
to the. reverſion above written ; and that he 
ſhall be holden and obliged to fulfil the ſame. 
to me the ſaid A, after the form and tenor 
thereof in all points; acts, inftruments, and 
documents needful anent the haill premiſſes to 

aſk, raiſe, lift and take, and generally all o- 
ther things needful thereanent to do, uſe, and 
exerce, that to the office of procuratory, in 
ſuch caſes, by the laws and cuſtoms of this 
realm, is known to appertain and belong, in 
like manner and as freely in all reſpects as I 
might do myſelf if I were perſonally prefent: all 
which I ſhall hold firm and ſtable, but revoca- 
tion, And for the more ſecurity, regiſtration - 
for preſervation, &c. 


Procuratory of Requiſition. 


YE it known to all men, by theſe preſents, 
B me A. foraſmuchas, (b) by contract of 
7 wadſet 


(a) And if it be an adjudication, add here, „ conform 
« to the acts of parliament anent legal reverſions in all 
« points,” get 1 . 

(5) But if the procuratory be requiring a ſum due by 
heritable bond, in that caſe the bond is narrated thus: 
Foraſmuehas B, by his heritable bond ſubſcribed by him, 
© of the date „(for the cauſes therein ſpecified ), bound 
and obliged him, his heirs and ſucceſſors, duly and law- 
* fully to have infeft, veſt, and ſeiſed me, my heirs and 
* allignees whatſoever, by charter and ſeiſin, in due and 
competent form, heritably, under reverſion in manner 
* after ſpecified, in all and haill an annualrent of two hun- 
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wadſet, made, paſſed and perfected betwixt B 


and me on the one and other parts, of the | 


date ——, the ſaid B (for the cauſes therein 
fpecified) fold, annailzied, wadfet, impignorat. 
ed, and diſponed, from him, his beirs, and all o. 
thers his aſſignees, to and in favour of me the 
ſaid A, my heirs and aſſignees, whatſoever, he- 
ritably, with and under the proviſion and con- 
dition of reverſion after mentioned, all and 
haill, &c. [ Here take in the lands as in the diſ 
poſitive clauſe of the contract of wadſet:]Jredeem- 
able always the lands and others above expreſ- 
ſed, by the ſaid B and his foreſaids, from me 
the ſaid A, my heirs and ſucceſſors in the wad- 
ſet-lands and others above exprefled, by pay- 
ment-making to me of the ſum of [Take 
in here the tenor of the reverſion verbatim as in 
the contract ; then add}, Likeas the faid B, by 
particular obligation contained in the ſaid con- 

X | tract 


dred pounds Sterling, or ſuch an annual rent as ſhall 
< effeir and correſpond to the principal ſum of four thou- 
e fand pounds by any ſuperyenient law for the time, yeaily, 
« to be uplifted and taken at two terms in the year, Can- 
& dlemas and Lammae, by equal portions, forth of all and 
« haill, &c. [Here inſert as. in the heritable bond), 
lying within the pariſh of „ and ſheriffdom of 
„, or forth of any part or portion thereof, firſt, 
« beſt, and readieſt mails, farms, profits, and duties of the 


v ſame; and that by two fereral infeftments and manners of 


4% holding: redeemable always and under reverſion the ſaid 
« yearly annualrent by the faid Y, &c.” [ar in the bond. 
« as the ſaid heritable bond, of the date foreſaid, in itſelf 
« more fully contains.” | | a 


ſer 
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tract of wadſet (a), in caſe I or my foreſaids 
ſhould happen rather to deſire to have the 
foreſaid ſum of repaid, than to retain the 
wadſet-right (6) above written, then and in 
that caſe the ſaid B bound and obliged him, 
his heirs and ſucceſſors whatſoever, thankfully 
to content, pay, and again deliver to me the 
ſaid A, my heirs or aſſignees whatſoever, alt 
all and haill the foreſaid ſum of , within, 
&c. [Hereinſert the place of payment as ſþeci- 
fied in the contract, at the term of Whatſun- 
day One thouſand ſeven hundred and 
ninety-two years, to the which term all requi- 
ſition for the ſaid principal ſum was thereby 
ſuſpended, or at any other term of Whitfun- 
day's even thereafter I or my forefaids ſhould 
pleaſe to have the ſame, upon requiſition of 
torty days of before to be made by me and 
my foreſaids, or our lawful procurators in our 
name, to the ſaid B and his foreſaids for that 
effect, perſonally, or at their dwelling- places at 
the time, in preſence of a Notary and witneſ- 
ſes, as effeirs; and in caſe of failzie after re- 
quiſition, the ſaid B thereby bound and oblig- 
ed him and his foreſaids to make payment to 
me and my foreſaids of the ſum of — — Ster- 
ling of liquidate expences, by and attour the 
principal ſum, but prejudice to me and my 
toreſaids of our real right of the lands and o- 


(a) If it be requiring a ſam due by heritable bond, in- 
ſert the words heritable Lond here, and where it OGCUrs. 
(5) And iuſert here rizht of annualrent, 
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thers foreſaid, ay and while we be completely 
ſatisfied and paid of the furs of money above 
, written ; I always and my foreſaids, upon the | 
receipt of the ſame, and full and complete 
payment thereof, granting the (a) lands and 
others foreſaid to be lawfully redeemed, loo. 
ed, and outquit, from me and my foreſaids, by 
the ſaid B; and renouncing and diſcharging 
the ſaid contract, and infeftments following 
thereupon, in favour of the fad B and hi 
foreſaids; and ting to. them ſufficient and 
valid renunciations, diſcharge, and grant of re- 
demption for that. effe& ;. and. dehvering the 
ſaid (6) contract. infeftments, and haill rights 
and evidents of the ſaid wadſet, to the ſaid B 
and his foreſaids, to be cutted, cancelled, and 
deftroyed, or otherwiſe ufed and diſpoſed upon 
at their pleaſure, in time coming; as the ſaid 
contract of wadſet, containing obligement to 
infeft, procuratory of — claule of ab- 
ſolute warrandice, affignation to writs and e- 
vidents, mails, and duties, with the foreſaid 
clauſe and obligement of requiſition, precept 
of ſeiſin, and ſeveral other uſual clauſes, at more 
length proports : and ſeeing that I am defirous 
rather to have the foreſaud — of Sterling 
repaid to me, than to retain. the wadſet- right 
above written; therefore wit ye me the ſaid A 
to have made and conſtitute, likeas I, by theſe 
| preſents, 


(a) If it be requiring money due by heritable bond, ſay, 
s foreſaid right of annualremt.” 
(3) And here ſay, © heritable bond, charters and isfeſt- 
4 ments following thereupon.” 
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preſents, make, conſtitute, and ordain E and 
and each one of them, conjunctly and ſe- 
erally, my very lawful, undoubted, and irre- 
yocable procurators and ſpecial errand- bearers, 

o the effect under written; giving, granting, 
and committing to them, and each one of 
hem, conjunctly and ſeverally, as ſaid is, my 
ery full, free, plain power, expreſs bidding, 
12ndate, and charge, for me, and in my name, 
and upon my account and behalf, to paſs ta 
he perſonal preſence or dwelling-houſe of the 
ſ1id B, and there, in preſence of a Notary and 
witneſſes as effeirs, duly and lawfully premo- 
niſh and require the ſaid B, to compear with- 
In, &c. [Here inſert the particular place re- 
lemption, as in the clauſe of requiſition}, upon 
the term of Whitſunday next to come, 
betwixt ſun-rifing and down-paſling thereof; 
and then and there to pay and deliver to me, 
or my procurators in my name authoriſed for 
hat elle, the foreſaid fam of —— Sterling 
a), under the penalty above mentioned, and 
pon payment to accept from me, or my pro- 
urators in my name, a valid and ſufficient re- 
nunciation, diſcharge, and grant of redemp- 
tion of the premiſſes, together with the ſaid (b) 
ontract of wadſet, infettments, and haill writs 
and evidents of the wadſet-lands and others a- 
bove 


_— — * 


- 9 3 _— 


(a) If it be an improper wadſet, or an beritable bond, ſay, 
_ bygone annualrents thereof reſting preceding the 
aid term,” | 


(#) Or, « heritable bond, charter and ſeiſin following 


( thereupon.” 
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bove mentioned, in favour of the ſaid B and! 


bis foreſaids, to be uſed and diſpoſed upon by 


them as their own, writs and evidents in al! 


time coming ; and that for the lawful redemy. 

tion, looſing, and outquitting of the ſame 
from me and my foreſaids, in perpetuum : ani 
in like manner, to compear within, &c, upon 
the ſaid Whitſunday next to come, be. 
twixt ſun-riſing and down-lapſing thereof, the 
ſame day; and then and there, for me, and 
in my name, and upon my account and behalf 

to accept and receive from the ſaid B, or any 
perſon impowered by him, the foreſaid ſum d 
—, and upon ſatisfaction and payment to ce. 
liver up to the ſaid B, or his procurator aboye 
named, a valid and ſufficient renunciation, 
diſcharge, and grant of redemption of the fore. 
taid (a) wadſet- right, together with the fore. 
{aid contract of wadſet, inſeftments, and hall 
writs and evidents of the ſaid wadſet- lands, . 
be uſed and diſpoſed upon by him and his tore 
ſaids, as their own writs and evidents, in al 
time coming; and in caſe of the ſaid B his ab. 
jence or refuſal, to proteſt, that he may be liz 
ble in payment to me of the ſaid ſum of —— 
of kquidate expences, by and attour the pin. 
cipal ſum above mentioned, and for all coi 
{kaith, damages, and expences I ſhall hape 
to ſuſtain or incur through the not-payment 
of the ſaid ſum, in the terms of the clauſe 
requiſition 


(a) Or, right of annualrent, together with the fort 
{© ſaid heritable bond, charter and infcfiment felloniz 
® thereupon 


” 


Tit. VIII. Of Procaratories. 8 ; 217 


requiſition above ſpecified : acts, inſtruments, 
and documents, Cc. 2 


Procuratory by a creditor to require a ſum due 
by a moveable bond bearing a previous requi- 
fittons y Son | 


E it known, Cc. me A, foraſmuch as B, 
by his bond, [ Here narrate the bond, as 

alſo the haill clauſes therein ſpecified relative to 

the clauſe of requiſition}, as the ſaid bond, of 

the date foreſaid, more fully bears; and now 
ſeeing I am deſirous to have the foreſaid ſum 
repaid to me : therefore wit ye me the ſaid A 


to have made and conſtitute, likeas, Sc. [ After 
C inſerting the procurators names, the place and 


time of compearance, as in the foregoing procu- 
ratory, add), and upon payment, to accept 
and receive up from me, or my procurators in 
my name, authoriſed and impowered for that 
effect, the foreſaid bond, with a valid and. 
ſuſticient diſcharge thereof, in favour of the 
ſad B and his foretaids, to be cancelled, or 
otherwiſe uſed and diſpoſed upon by him and 
his foreſaids in all time coming; and in like 
manner to compear within, &c. and then and 
tliere, for me, and in my name, and upon my 
account and behalf, to accept and receive 
from the ſaid B, or dny perſon impowered by 
him, the foreſaid ſum of ——— Sterling 
ot principal, and haill bygone annualrents 
thereof reſting preceding the ſaid term; and, 
83 upon 
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upon payment and ſutisfaction, to deliver uy 
to the ſaid B the foreſaid bond, with a valid 
and ſufficient diſcharge thereof, to be cancel- 
led, or otherwiſe uſed and diſpoſed upon as his 
own writs and evidents in all time coming: 
and in caſe of the ſaid B his abſence or refulal 
to proteſt, that he may be liable in payment 
to me of the foreſaid ſum of —— Sterling of 
liquidate expences, by and attour the princi- 
pal ſum above mentioned, and of all coſ} 
{kaith, damages, and expences I ſhall happen 
to ſuſtain or incur through the not-payment 
ot the foreſaid ſums, in the terms of the bond 
above mentioned: acts, inſtruments, &c, 


It ſometimes happens that diſpofitions or 
contracts of wadſet bear a clauſe, That in caſe 
the rental of the lands fall fo as they cannot 
de ſet at the rent they paid formerly, the pur- 
chaſer is obliged to make intimation thereof. 
And a procuratory or mandate for making ſuch 
intimation will run thus: | 


A do hereby give full power, warrant, and 
commiſſion to B, to go to the perſonal 
preſence of C, and intimate to him, That the 
lands of D, tormerly belonging to him, and 
by him diſponed to E, from whom I have 
right, after my utmoſt endeavour, cannot be 
fet in-tack to a tenant for the enſuing ye! 
tor more than two hundred pounds Ste 
ling; and, in terms of a quality and clault 
in the diſpoſition by the ſaid C to the ſaid E 


{9 
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to proteſt, that I ſhall not be accountable for 
any more than I receive; and thereupon to 
take inſtruments in the hand of a Notary-public 


before witneſſes, as effeirs. In witneſs whereof, - 


&c. 
* 02: E 
Of the lefſer, or moveable Inflruments.. 


N the foregoing titles, I have endeayoured | 
to inſtruct the Notary in ſuch inftruments, | 
as it is neceſſary for him to be ſkilled in, touch- 
ing the completing or extinguiſhing of heri- 
table rights: it remains now to treat of thoſe 
that are requiſite or uſual on other occaſions. 
And as they cannot be well reduced to any 
regular method, I ſhall treat of them, either 
as they are of a mixed nature, though move- 
able in themſelves, yet relative to, or affecting 
heritage ; or ſuch as are uſed in the comple- 
tion or tranſmiſſion of moveable rights; 
thirdly, of inftruments ad factum praſtandum, 
and proteſtations of all kinds. 1 | 


Ta: ..AOEGT 
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Of mixed Inſtruments. - 

ta 
＋ HE inſtruments I have thought prope: I de 
to diſtinguiſh by the above title are wh 

theſe : thi 
the 

Inſtrument kenning a woman to her terce, . 
— of interruption. dui 
— the vaſſal againſt the ſuperior, anent ir. MW 
tant clauſes in the vaſſal's charter, or on 5 0 

ri 


refuſal of precepts of Clare conftat. 


— againſt teind-maſters. riff 
— of ejection and violent profits. wc 
— a tenant againſt the maſter. WI 
— againſt the Barons of Exchequer. ben 
'. — of ratification. — 


I. As to the firſt of theſe, when there is n0 but 
proviſion flowing from the huſband in favour 
of his wife as a competent fee or liferent, then 


ſhe muſt have recourſe to the proviſions of the 0 V 
law; that is, to a terce; which is the third . t 
the tenements in which the huſband died inſet MI, * 
as of fee, provided in liferent to the wife fur . © 
viving, by law or cuſtom, though there be w. - 
proviſion or paction for that purpoſe. Tix MW, - 
original whereof is from that obligation up WM... 
the huſband to provide for his wife; whicl la 
therefore poſitive law hath determined to: —— 


thin 
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third of his moveables, if there be children in- 
the family; and if there be none, to a half: 
but in either caſe ſne hath a third of his tene- 
ments. But the relict of a perſon-whoſe eſtate 
ſtands already. affected with a terce to his pre- 
deceſſor's widow, can claim only for her terce, 
while the former tereer lives, a third of two- 
thirds of the eſtate; called. upon that account 
the leſſer terce. Terce extends not to lands. 
within burgh; or holden» burgage,. nor to feu-- 
duties, or other caſualties of. ſuperiority, nor. 
to reverſions, or tacks, or patronage.. 
A terce is eſtabliſhed by a widows taking 
brieves out of the chancery, directed to fhe- 
riffs or bailies, &c. to call an inqueſt of fifteen: 
fworn men, and thereby to ſerve the brieves. 
Which have two heads: the one, That tbe 
bearer was. lawful wife to the defundt'; the: 
other, that he died in fee of ſuch tenements,, 
This is a pleadable brieve, and hath no retour, 
but ſervice alone is ſuſficient enough to give. 
the wife intereſt as other liferenters have, By 
act 77, park. 6. Ja. IV. it was ſtatute, That 
* where the marriage was not queſtioned: in 
the huſband's lite, and the widow. was holden: 
and repute his lawful wife in his time, no, 
exception in the contrary ſhall be ſuſtained: 
in the ſervice of the brieve; but ſhe ſhall be 
* ſerved. and enjoy the terce, till it be declared. 
m a petitory judgement, that. ſhe was not a 
4. lawful wife.” | | 
To the ſerving this brieve, it is not requi-- 
te to call the heir either perſonally or at his 
* _ dwelling-- 


— 1 
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1 
dwelling-houſe. After the brieve is thus ſe, n 
ved, the ſheriff or bailie, Sc. mutt alſo, if i d 
be demanded, ken the relict to her terce fi 
which is ordinarily done by cauſing the hen c: 
if preſent, or one for him, if abſent, caſt mn 
or cavels for determining where the diviſa p 
ſhall begin, whether at the ſun or the ſhade of 
that is, whether the diviſion ſhall begin at te tl 
eaſt or weſt : and ſo the diviſion of the tere ci 
ments proceeds by acres, two befalling to the cc 
heir, and one to the. relict; wherein then & 
ought. to be marches let, and an inſtrumen a: 
taken thereupon in the hands of a Nota. ſp 


public, which is equivalent to a ſeiſin. by 
2 he 

Iẽſtrument taken on a precept frem the macerWM en 

. of Seffion, kenning a woman to ber terce. Ml tis 
to 

* , the —— day of ——, in ru fe. 
ſence of me Notary-public and witneſs 1c 

after ſubſcribing, compeared perſonally A, — 
attorney for, and in name and behalf of 74: 
relict of the deceaſed C, and with us paſſed v in 
the ground of the lands and others after me, an 
tioned; having and holding in his hands fai 
precept of kenning, direct by D and E, tui ha 
of the ordinary macers before the court of e — 
ſion, ſheriffs in that part, lawfully conſtitu , pr 
to the effect under written; which precept t res 
ſaid A, procurator foreſaid, exhibited am the 
preſented to F, bailie in that part, ſpecia he. 
conſtitute by the ſaid precept to the effect ae ine 


mentioned. 
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mentioned, requiring him to put the ſame to 
due execution; which requeſt the ſaid bailie 
finding reaſonable, he accepted the ſaid. pre- 
cept, and preſented and delivered the ſame to 
me Notary-public, to be read to the witneſſes 
preſent ; which accordingly I did, and where- 
of this is the tenor: We D and E, two of 
the ordinary macers before the Lords of Coun- 
cil and Seſſion, ſheriffs in that part, lawfully 
conſtitute to the effect under written, to F, 
Sc. our lovits, or any one of you, conjunctly 
and ſeverally, bailies and officers in that part, 
ſpecially conſtitute, greeting. Foraſmuch as, 
by an inqueſt of fifteen ſworn men, in a court 
holden at Edinburgh upon the day of 
——, in obedience to brieves forth of the 
chancery, direct to us to the efte after men- 
tigned, it is found, that the ſaid C, huſband 
to the ſaid B, died laſt veſt and ſeiſed as of 
fee, at the faith and peace of our Sovereign 
Lord the King, in all and haill the lands of 
. [Here narrate the lands and other heri- 
yy tage which belonged to the defuntt |, lying with- 

in the pariſh of ——, and ſheriffdom of —— ; 
and that the ſaid B was lawful ſpouſe to the 

8 {aid umquhile C, the time of his deceaſe, which 
happened in the month of „in the year 
——; and that therefore, by the law and 
practice of this realm, ſhe ought to have a 
reaſonable terce, or third part of all and haill 
the ſaid lands of , and other lands and 
heritable ſubjects above mentioned, (except- 
ing that part of the ſaid lands of ——--which 

5 5 are 
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are provided to G, relict of the deceaſed H 
and mother to the ſaid C, in life-rent, con. 
form to her contract of marriage, and ſeifn 
thereon, in her favour}, kenned and fet aſide 
to her the ſaid B, to be bruiked and poſſeſſed 
dy her in liferent, during all the days of her 
lifetime: the perſons who paſſed upon the 
faid inqueſt have therefore ſerved the ſaid B 
to the ſhadowy third of all and haill the ſaid 
lands and others above mentioned, (excepting 
as ſaid is) ; which ſhadowy third or terce fell 
to her by lot, caſt in our preſence; as in the 
faid B her ſervice, and our a& kenaing her to 
her terce following thereupon, at more length 
is contained: we charge you therefore ſtrictly, 
and command, that incontment this our pre- 
cept ſeen, ye paſs to the ground of the (aid 
lands of ——, and there acknowledge, cog- 
noſce, and ken, and enter the ſaid B, or her 
attorney in her name, bearer hereof, in and the 
to the ſaid ſhadowy terce, or third part of all vpe 
and haill the ſaid lands of ——, lying as ſaid 
ie, (excepting, always that part of the fad 
lands of ——, life-rented by the faid C); . . 
and that by delivery to the ſaid B, or her cet. « +; 
tain attorney or procurator in her name, y. 
bearer hereof, of earth and ſtone of the ue 
ground of the ſaid lands, and other ſymbob BY © 
uſual and neceſſary in the like cales G « i 
| 0 


( Sometimes the terce in the land is meaſured of, t. 
and divided from the other two parts by march · ſtones . m. 
6xed ; and the precept bears, * and alſo, that ye 1 to 

| «6 ſurvey 


he which to do we commit to you, con- 
unctly and ſeverally, our full power by this 
ur precept, which is ſubſcribed and ſealed hy 
s, at Edinburgh, this — — day of years, 
before theſe witneſfes,” &c. After reading of 
the foreſaid precept, the ſaid F, bailie foreſaid, 


Fr > 5 


ularly above mentioned, reſpective et ſucceſſrue 
after others; and there by virtue of the ſaid 
precept, and office thereby committed to him, 


and entered the ſaid B, for her liferent-uſe 
allenarly, during all the days of her lifetime, 
in and to her ſhadowy third part or terce of all 
and haill the ſaid unliferented lands of ——, 
lying as foreſaid, wherein her ſaid umquhile 


-— — 9 wm 3 2 CES oo 


that by delivery to the ſaid A, as procurater 
for, and in name and behalf of the ſaid B, of 
earth and ſtone of the. ground of each of 
the ſaid lands reſpective. Whereupon, and 


r / anne BE» oor. AH — $ 


-  Procurator 


10 ſurvey and meaſure the ſaid lands, and ſet and divide off 
* to the ſaid B her ſhadowy third part thereof, and that 


a © ye affix and ſet meiths and march-ſtones in all places 


eveedful, for diſtinguiſhing and bounding the ſaid ſha- 
* dowy third falling to the ſaid B, from the other two 


paſſed to all and ſundry. the ſaid lands, parti- 


ſpouſe died laſt veſt and ſeiſed as of fee; and 
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(a) he acknowledged, cognoſced, kenned, 


upon all and ſundry the premiſſes, the ſaid A, 


— 


* thirds of the ſaid lands, conform to the law and practice 


« in the like caſes.” 


(a)“ He meaſured off, divided, and bounded the ſaid .Z 


cher ſhadowy third part of the ſaid lands, from the other 
* two third parts thereof; and for that end affixed and ſet 
* march-ſtones and meiths in all places needful, conform 
to the law and practice thereanent ; and thereafter, H..“ 
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procurator foreſaid, aſked and took inſtrumem 
in the hands of me Notary- public fubſcribing 
Theſe things were done, &c. | 


II. Interruption is either natura or cir, 
Civil interruption is made by citation, or mal. 
ing a demand in a court of juſtice, or by ; 
charge of horning. 4 
Natural interruption is, when a propriets 
owns or c his right by ſome fact, aul 
takes inſtruments in the hands of a Nota 
upon it; which mſtrument, by act 19. pan 
2696, muſt be recorded in a particular regiſt: 
at Edinburgh, within fixty days after the date, 
_ otherwiſe tt does not militate againſt finguln 
ſucceſſors, but only againft the perſon inſtry 
\ mented. And of fuch inftrument the tenor 


 Infirament of Interruption. 


NT and: upon the bounds of the lands d 
——-, the day of —— years, and 
of his Majeſty's reign the year, com. 
peared perſonally A, heritable proprietor d 
the forefaid lands, and paſſed with us to theſe 
parts and portions of new win out lands, witl- 
rk —＋ marches after mentioned, common 
n——rcfpettive et fucceſſove ; having, 

&c. a charter made and A gr a Noble 
and Potent Earl, B Earl of —, of the dat 
the —— day of —— years; whereby the ſal 
Noble Earl Gld, annailzied,” and diſpoucd 0 
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and D, conjunctly and equally betwixt 
hem, their heirs and aſſignees, heritably, the 
round-right and property of all and haill 
at part or portion of the lands and barony 
f — called ——-, comprehending the town - 
d lands of —— and ——, with the teinds 
oth perſonage and vicarage of the ſame, 
ith houſes, biggings, yards, tofts, crofts, 
noſſes, muirs, meadows, grazings, 1ſhealings, 
utſets, inſets, parts, pendacles, and univerſal 
eertinents thereof, as the ſame is bounded, 
neithed, and marched, as follows, viz. [ Here 
ert the bounding as in the charter l, with 
ull and free liberty of commonty and com- 
non paſturage, caſting, winning, and leading 
el, teal, and divot, in all the moſſes, muirs, 
nd other bounds of commonty of the ſaid 
darony of ——, according to uſe and wont, 
r the uſe of the ſaid C and D, conjunctly 

ind equally, as faid is, and their foreſaids, 
ind their tenants, ſervants, and poſleflors 
Iwelling upon the ſaid lands of , all ly- 
ag within the pariſh of and ſherifidom 
nM! ——: and, after reading of the ſaid char- 

er, the ſaid A, as ſucceeding to the ſaid C 
ee end D, his authors and predeceflors in the 
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th. oreſaid lands, by progreſs, repreſented, that 
2 his men, tenants, and ſervants, had moſt 
no, W'-00ngouſly and unjuſtly incroached upon the 
ble id bounds, meiths, and marches, of the ſaid 
ae his ſaid lands of ——, as they are expreſſed 


nd ſet down in his author's bounding char- 
er above expreſſed; and that by building 
| houſes 
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houſes and yards thereon, inclofing and tilling 
the ground, labouring and ſowing the ſame 
within the bounds of the ſaid A his property 
at the ſaid places commonly called , tg 
the extent and value of bolls of yearly 
rent, which tends to the ſaid A his great lj 
and damage; and therefore the ſaid A, at the 
ſaid reſpective places called - and —, 
made civil interruption againſt - the ' foreſaid 
intruſion and incroachments made by the ſaid 
E, and his men, tenants, and ſervants, on his 
property; and that by throwing down ſome 
ſtones from the dykes, and pulling off ſome 
divots from the houſes builded on the fail 
bounds, and pulling up two or three handful 
of corn which was growing upon the fail 
bounds; and proteſted that the ſaid E might 
be liable to him for all coſt, ſkaith, damage, 
and expences of law which may ariſe from hi 
{aid intruſion and incroachments made upon 
his lands, and within his marches ; and there. 
upon took inſtruments, at the ſaid ſeverl 
places, in the hands of me Notary-public ſub- 
tcribing. Theſe things were ſo done upon the 
ground of the foreſaid bounds, betwixt the 
hours of and or thereby, in the 
afternoon, upon the day, month, and yeu 
above ſet down, in preſence of F and G, wit 
neſſes to the premiiles ſpecially called and it 
quired, Sc. | FED , 


III. Inſtruments are ſometimes neceſlar 
againſt ſuperiors, when there are irritant clal- 
8 4 les 
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ſes contained in the vaſſal's charetr, whereby, 
in caſe of ſale of the lands, he is obliged to 
make the firſt offer of them to the ſuperior, 
upon his giving as great a price as any other 
perſon. Such 1s the following. | 


Inſtrument by a vaſſal againſt his ſuperior, upon 
making him the firſt offer of his lande. 


a T „ Sc. compeared perſonally A 
heritor of the lands of ——, lying with- 
in the pariſh of - „and ſheriffdom of ——; 
and with us paſſed to the perſonal preſence of 
B, ſuperior of the ſaid lands; and there the 
faid A did make true and lawful offer to the 
faid B of the ſaid lands of „for the ſum 
of ——, which is the price truly offered by C 
for the ſame, in the terms of a prohibitory 
clauſe in the original rights and infeftments of 
the ſaid lands, whereby it is provided and de- 
clared, That it ſhall not be lawful to the pro- 
prietors thereof to ſell the ſame, without mak- 
ng the firſt offer of the ſame to the ſuperior, 
they always giving as much for the ſaid lands 
as any other perſon > and in reſpect the ſaid B 
fuſed to accept of the ſaid offer, to make 
payment to the ſaid A of the ſaid ſum of —— 
offered therefore by the ſaid C, as faid is, 
therefore the faid A proteſted, That the pro- 
ibitory e auſe and condition of the ſaid ori- 
pinal rights was purified and implemented by 
the offer aboye written, and that it may. be 
lawful to him, or any of his ſucceſſors in time 
e coming 
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coming, to ſell and diſpoſe of the lands and 
others foreſaid at pleaſure and freely, without 
any ſtop or hinderance whatſoever, to any per. 
fon or perſons they ſhall think fit and expe. 


dient. Whereupon, Oc. hi 
| 3 T | | ſak 
Formerly inſtruments were likewiſe ſome. Nin 
times neceſſary againſt ſubject- ſuperiors, re. Hun 
fuſing to grant a precept of Clare conſtat for the 
e the heir of his deceaſed vaſſal. In till 
that event the apparent heir behoved to ſerve Mltru 
heir in ſpecial to his predeceſſor, and retour Mi. 
his ſervice to the chancery: whereupon he got Won: 
a precept out of the chancery, to charge the Pett 
ſuperior to enter and receive the heir ſo re. ſei! 
toured. With this precept, in company of d 
Notary and witneſſes, he paſſed to the pre. {peri 
ſence of the ſuperior ; and, after offering the ort 
caſualties due to him, he preſented a precept Hing. 
of Clare conſtat, requiring, under form of in. E 
ſtrument, That he the ſuperior, in obedience d. 


to his Majeſty's precept, would fign the ſame. 
And upon his refuſal or delay, he brought eo 
back the precept with the. inſtrument to the 
chancery ; whereupon he got out a ſecond 
precept ; which the vaſſal in like manner d 
tered under form of inſtrument to the ſuper: 
And if the ſuperior {till perfiſted in his reful 
to comply, upon production of this ſecond 
Precept at the chancery, with the inſtrument 
thereon, the vaſſal got a third precept, com. 
manding the ſuperior to infeft his vaſſal, will 
certification, if he did not comply, there wa! 
* ene recep 
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Precept directed to the ſheriff of the ſhire, or 
he ſuperior of the perſon refuſing, (if he has 
ne), commanding him to infeft the vaſſal. 
he firſt of theſe precepts, for diſtinction's 
ſake, is called Præcipimus; the ſecond, Me- 
inimus ; and the third, Jud niſi feceritis. 
And the uſing of this order is generally called 
he running of the precepts. If the ſuperior 
ill refuſed-acceſs to the vaſſal, then the in- 
ſtrument was formally taken at the gate of 
his dwelling-houſe, and a copy affixed there- 
on: or if the ſuperior was out of the kingdom, 
etters of ſupplement, at the inſtance of the 
teir ſerved and retoured in ſpecial, was grant- 
2d by the Lords of Seſſion, requiring the ſu- 
perior to give obedience to the precept directed 
orth of the chancery upon ſixty days warn- 
ng. Of which in the following examples. 
But by the act of 20. Geo. 2d, it is declar- 
d, that any perſon duly ſerved and retoured 
eir in any lands held of ſubje ſuperiors in 
dcotland, and any perſon who ſhall acquire 
uch lands from a proprietor duly veſted and 
eiled therein, and who ſhall obtain a convey- 
Ince containing a procuratory of reſignation 
n his favour, may apply to the Ordinary on 
he bills in the court of Seſſion, praying a 
rarrant for letters of horning, to charge the 
uperior to receive or grant new infeftments to 
uch heir or purchaſer. And upon production 
o the Lords of Seſſion of a ſpecial retour, or 
f a procuratory of reſignation, or of a con- 
eyance, the Lords ſhall grant warrant for 
| | & Wy letters 
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letters of horning, vpon fifteen days char t 
to charge the ſuperior to receive or grant the p 
infeftment to ſuch heir or purchaſer. Thi: 
alteration in the form of procedure againſt ur 
periors, has rendered the former method dat 
requifition unneceſſary; however, examples b. 


the inſtruments ſhall be given, of 

| | | ſa 
Inſtrument by an heir ſerved, againſt his ſu: of 
rior refufing to infeft him in bis Bredecse re 
lands. PE nc 

. "She | re. 

I AT ., Ic, compeared A, eldeſt lan. co: 
ful ſon and heir ſerved and retoured i ot! 


ſpecial to the deceaſed B, his father; and wit th. 
us paſſed in the perſonal preſence of C, ſup-Wof 
rior of the lands and others under written; du 
having Sc. a precept directed forth of ou da 
Sovereign Lord's chancery, in the firſt fam fur 
thereof, to the ſaid C, commanding him u col 
infeft the ſaid A in the lands and others aſtu an) 
ſpecified ; of which precept the tenor follows: his 
Georgius, Dei gratia, &c, | Here take in il 
precept verbatim, with the ſubſcription and dt 
rection on the foot or back thereof ; and tb 
Jay], And then and there the ſaid A did & 
hibit, preſent, and give to me the faid Notar: 
public, the precept above written, to be opel 
ly read, in preſence of the ſaid C, ſuperior tort 
ſaid, and of the witneſſes under written; ai 
which accordingly 1did. After open and pu 
lic reading of which precept, the ſaid A (! 
the end lie might the more eaſily be infett , 
th 
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the ſaid lands) did likewiſe exhibit, produce, 
preſent, and offer, to the ſaid C, ſuperior fore- 
faid, a precept of Clare conſtat, which he had 
ready formed, drawn, and extended, with pen 
and ink in his hand; and required him, in o- 
bedience to the foreſaid precept, directed forth 
of his Majeſty's chancery, to ſubſcribe the 
ſame ; and upon his ſigning. thereof, inſtantly 
offered to pay the nonentry duties. And in 
regard the ſaid C, ſuperior foreſaid, would give 
no ſatisfactory anſwer to the ſaid requeſt, and 
refuſed to ſubſcribe the ſaid precept of Clare 
conſtat, and infeft the faid A in the lands and 
W others foreſaid, therefore he proteſted, That 
the ſaid C might amit and loſe the caſualties 
of ſuperiority of the lands and others foreſaid 
during his lifetime, conform to the laws and 
daily practice of Scotland in the like caſes; and 
turther, that he might be liable to him in all 
colt, ſkaith, damage, and expences he might 
any wiſe ſuſtain or incur through the ſaid C 
his not giving obedience to the precept aboye 
written. Whereupon, Sc. 


Inſtrument on the ſecond precept. 


T —, Sc. compeared perſonally A, 
procurator ſpecially conflitute by B, 
heir ſerved and retoured to C, by virtue of his 
letters of procuratory of the date the — day 
of ——— years; and paſſed to the manſion- 
ouſe of where D ſuperior of the lands 
under written his family has their actual reſi- 
| | dence, 
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| dence, and where the ſaid D was perſonally 
within, as the ſaid procurator and I the ſail 
Notary-public were certainly informed by 
und F his ſervants. And there the ſaid A, 2 
procurator for, and in name of the ſaid B, de. 
clared he had attended at the gate of the ſail 
manſion-houſe ſince hours before noon, 
but could get no acceſs to the ſaid D; and 
therefore he exhibited and produced, at the 
ſaid gate, the precept of the chancery in the 
ſecond form thereof: whereof the tenor fol. 
lows: Georgius, Dei gratia, &c. [Mere inſert 
the precept as above directed.] And, conform to 
the ſaid precept, the ſaid A, as procurator 
foreſaid, and in name and behalf of the ſaid 
B, after he had cauſed me to read publicly the 
ſaid letters of procuratory, and precept forth 
of the chancery, deſired and formally required 
the ſaid D, to give ſtate and ſeiſin of all and / 


* 


haill „lying —, to the ſaid B, a 0 
neareſt and lawful heir of conqueſt to the de. y 
ceaſed C, his brother, or to his attorney or f 


procurator, bearer of the ſaid precept, without 
delay: and the ſaid A, as procurator, and in 
name and behalf foreſaid, preſented ar the ſaid 
gate a precept of Clare conſtat to be authentic- ¶ tit 
ly ſubſcribed by the ſaid D, before famous Ml ter: 
witneſſes ſubſcribing with him, with pen and Na p. 
ink, whereby the ſaid B, as heir of conqueſt ¶ cer 
to his ſaid deceaſed brother, might be intelt IM rio! 
and ſeiſed in the ſaid lands and others foreſaid, ¶ bai 
conform to the ſaid precept forth of the chan. Wn: 

cery ; which precept of Clare conſtat, the ſai 


J 


„ 
0 
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A, as procurator foreſaid, cauſed me publicly 


read. And in reſpect of the ſaid D his refuſal 
to ſubſeribe the ſaid precept of Clare conſtat, to 
the effect foreſaid, the ſaid A, as procurator, 
and in name and behalf of the ſaid B, proteſt- 
ed againſt the ſaid D, for further orders, coſt, 
ſkaith, and damage, and that he ſhould amit 
and loſe his caſualties of ſupertority of the lands 
and others foreſaid, conform to the laws and 
conſuetude of this realm. Of the which pro- 
teſtations the ſaid A, as procurator foreſaid, 
aſſixed and left a copy upon the ſaid gate, at- 


ter he had given fix ſeveral knocks thereupon: 


and thereupon, and upon all and ſundry the 
premiſſes, aſked and took inſtruments in the 
hands of me Notary-public ſubſcribing. Theſe 
things were done, Sc. | 


Inſtrument on the third precept hy an heir ſerv- 
ed and retoured againſt his ſuperior out of the 
kingdom, at the croſs of Edinburgh, and pier 
and ſhare of Leith. 

AT „Oc. compeared perſonally A, 
1 meſſenger and procurator ſpecially con- 

{utute, by virtue of our Sovereign Lord's let- 

ters under his Highneſs's ſignet; having, Ge. 

a precept directed forth of his Highneſs's chan- 

cery, in the third form thereot, to D, ſupe- 

nor of the lands after ſpecified, and to his 

bailies, for infefting and ſeiſing of the ſaid B 

in all and haill, &c, to be holden of him as ſu- 

| | perior 
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perior thereof; as the ſaid precept, date 
, at more length bears : and paſſed to the 
market-crols of Edinburgh, pier and ſhore 9 
Leith, reſpectiue et ſucceſſive, the one after the 
crying of three ſeveral oyeſſes, open proc 
clamation, and public reading of the ſaid let. 
ters, at both the faid places, reſpective et ſu. 

ceffeve, as ſaid is, the ſaid A, meſſenger and 
procurator for the ſaid B, lawfully commanded 
and charged the faid D, ſuperior, to infeft and 
ſeiſe the ſaid B in the lands and others aber 
written, to be holden of him in like manner, and 
as freely in all reſpects as his ſaid deceaſed father 
held the ſame before of him, conform to the 
{aid precept directed upon his retour; and for 
that effect, the ſaid A, procurator foreſaid, of. 
fered him a precept of ſeiſin, which he hal 
ready formed, with pen and ink in his hand, 
to ſubſcribe the ſame, conform to the daily 
practice uſed in like caſes, within fixt 
days next after the ſaid charge, becauſe he wa 
then forth of the realm ; with certification to 
him, if he failed, there would be a precept d. 
reed forth of the chancery to the ſheriff d 


the ſhire for infefting the ſaid B in the land} 


and others foreſaid: and the ſaid A, as procu. 
tor foreſaid, affixed and left a juſt copy of the ſai 
letters at the ſaid market-croſs of Edinbuag|, 
and another at the pier and ſhore of Leith 
reſpective et ſuccceſſrve. Whereupon, &c. 


IV. It is likewiſe neceſſary ſometimes to take 
IS inſtrument 


T. 
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inſtruments againſt teind-maſters who delay 
the teinding of the corns ; and it appears by 
the narrcative of the a 73. parl. 6- Ja. VI. 
That the labourers of the ground ſuſtained 
great ſkaith an ? 
default of the teinding of their corns in due 


inconveniency through the 


time, by the malice of ſuch as have titles or 


tacks to ſuch teinds, oftentimes cauſing the la- 
bourers of the ground to loſe their corns, or fall 
in danger of ſpuilzie. Wherefore it is ſtatute, 


That if the perſon having right to the teinds, 


fails to levy his teind timeouſly, the labourer, 
upon making premonition on three fabbath- 
days after the corns are cut down, which is by 
the act 48. part. 21. Ja. VI. reſtricted to two 
ſabbaths, may cauſe two honeſt neighbours 


teind upon oath the ſaid corns. And thereafter 


by the act 5. parl. 21. Ja. VI. it is appointed, that 
the teinding beat three ſeveral times, vix, the in- 
field at one time, bear at another, and the outfield. 
corn at another time; and that eight days in- 
tervene after each complete ſhearing. And by 
the act g. parl. 22. Ja. VI. it is ſtatute, That 
it ſhall be lawful to all heritors and labourers 
of the ground, eight days being expired after 
the complete ſhearing of every one fort of corn 


above written, or at leaſt when the ſame are 


ſhorn till about a tenth part, to require the 


teind-maſter to come and teind the ſame with- _ 


in four days; and the teind-maſter, if he dwell 


not within the pariſh, is ordained to have a 


ſervant for teinding, and to intimate his name 


and place of abode publicly the laſt Sunday 
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of July, or firſt Sunday of Auguſt, yearly, in 
.preſence of the miniſter of the pariſh and pz. 
- Tiſhioners, that no ignorance may be pretend. “ 
ed thereof; which factor, fo deſigned, ſhall be 
warned, either perſonally, if he can be appre. 
hended, or by intimation to be made to the 
miniſter of the pariſh, and at the forefaid plac 
to be deſigned. tor the factor's remaining: 3 
which requiſition” ſo made, and neither ti: Wi: 
teind-maſter himſelf, nor any perſon appoint. 
ed by him, coming to make thankful teinding, 
it ſhall be lawful to the ſaid heritors and k. 
bourers of the ground to ſeparate the ſtock 
from the teind, and to lead and carry ther 
ſtock away, and either to ſtack the ſame with. 
in their barn-yards, or to place the fame in 
in their barns, leaving the teind upon tix . 
ground; which they fhall be holden to kee 1 
and preſerve undeſtroyed or eaten by beaſt 
for the ſpace of eight days after the expiring 
of the time of the ſaid requiſition : which corns 
being ſo led and ſtacked, or placed in barn, 
and the teind being left on the ground, and 
preſerved as ſaid is, it ſhall be ſufficient to l. 
berate them of all danger of ſpuilzie, or wrong. 
ous intromiſſion, which may be moved again 
them therefore in any time to come. Take tht 
following example. 


Inſtrument 


—= 
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nftrument of requifition to a teind-maſter to 
teind corns in terms of the act parliament. 
T. &c. compeared perſonally A, heritor 
of the lands of , lying within the pa- 
iſh of ——, and ſheriffdom of —— ; and 
jth us paſſed to the perſonal preſence of B, 
actor and ſervant conftitute and deſigned by 
, owner [or tackſman] of the teind ſheaves 
f the ſaid pariſh of ; and repreſented to 
he ſaid B, That eight days were fully elapſed 
nd expired ſince the complete ſhearing of his 
jaill corns (a) growing upon the ſaid lands, 
xccupied and poſſeſſed by him, this inſtant 
rop and year of God ] and therefore the 
ud A, owner of the ſaid corns, defired and 
equired the ſaid B, factor foreſaid, to come 
nd make juſt and thankful teinding of the 
id corns, ſtanding ſhorn upon the ground of 
he ſaid lands of ——, within four days next 
fter this preſent requiſition; and in caſe he 
aled fo to do, proteſted, That it might be 
awful for him to ſeparate the ſtock from the 
21nd upon the ground, and to lead, tranſport, 
nd carry .away the ſaid ſtock to his barn- 
ards, leaving the teind upon the ground, and 
0 may be free from any action of ſpuilzie, or 
Tongous: intromiſſion with the ſaid teinds; 
nd declared he ſhould preſerve the teind ſo" 
ett upon the ground, uneaten by beaſts, for 

| | | Ne 
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the ſpace of eight days after the expiring d 
this requiſition, conform to the act of parliz. 
ment made thereanent. Whereupon Ke. 4 


V. VI. Inſtruments are alſo requiſite h 
ejection of tenants, and obtaining poſſeſſion of 
the ground, and for violent-profits againſt the 
tenants by the heritors, and againſt the heny 
tors by the tenants renouncing their tacks, ' 
Of old, the order of removing tenants way 
this: The maſter of the ground did verbally 
intimate to the tenant to remove at the next 
Whitſunday ; and the only ſolemnity requiſite 
was, That before the ſaid term he appeared 
before the door of the tenant, and broke: 
launce there, as a ſymbol of breaking the tacit 
relocation betwixt them; whereupon, the ſe. 
cond day after Whitſunday, he came bren 
manu, and expelled the tenant, or at e 
out ſome of his goods, to complete the ſolem. 
nity of his removing. Hence aroſe many quar- 
rels, violences, and breaches of the public peace, 
as when the tenant had any reaſon or pretence 
why he could not remove, or otherwiſe wa 
unwilling, and not compelled by law or ptt-j 

lic authority, but by private force. 
For remcid whereof, that excellent ſtatute 
concerning warning and removing of tenant 
was made, parl. 6. Q. Mary, act 39. preſcr- 
bing the order of removing thus: That tht 
* maſter of the ground give a precept of wart 
ing in writ, commanding his officer, (which 
„may be any perſon he pleaſes), for who 
3 1 Dam 
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name a blank is left in the precept, to go, 
« forty days preceeding Whitſunday, and in- 
« timate to the tenant, That he remove him- 
* ſelf, his family, ſubtenants, goods and gear, 
t the ſaid, term, and leave the tenement 
void and rid, that the warner may enter in- 
to poſſeſſion.” This may be done either per- 
onally, or at his dwelling-houſe, and the of- 
cer muſt leave a copy of the ſaid precept af- 
fixed upon the ground of the ſaid land ; and 
dy the ſame ſpace it muſt be done at the kirk- 
door, at the time of diſſolving the congrega- 
tion from the firſt ſermon, leaving a copy 
hereof affixed upon the ſaid door: all which 
uſt be done before two witnefles required 
for that effect, and executions made conform 


cit | 
ey the officer; which, without any other in- 
rument or ſolemnity, doth ſufficiently prove, 


unleſs it be improven. Upon this order the 
purer bath a privileged action, upon fix days 
rartyng only, without continuation ; and af. 
er having obtained decreet of removing, and 
raiſed horning thereon, and cauſed execute 
the ſame againſt the tenant, if he ſtill wilfully 
retule to remove, the maſter will get letters of 
jection, direct, by deliverance of the Lords, 
o the ſheriff of the ſhire, for ejecting him. 


au und as at this ejection there is ordinarily a 
ſen NNotary preſent, the maſter takes inſtruments 
the WP" his hands, upon the tenant's being ejected, 


an ad his getting poſſeſſion, But if the maſter 
rather chuſe to inſiſt for violent profits againſt 
the tenant, than to eject him; after having 


nam: | | * ohtgiped 
% 
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obtained decreet of removing, and executed 
horning thereupon, he takes inſtruments in 
the hands of a Notary, and proteſts for violent 
profits, and then raiſes a proceſs for the ſame 
before the judge-ordinary againſt the tenant, 
A conſiderable alteration has taken place in 

our law in this reſpect, by the act of ſederunt 
17th January 1756; whereby it is declared 
120, That where a tenant is bound by his tack 
to remove without warning, at the iſſue or de. 
termination of his tack, it ſhall be lawful to the 
heritor, or other ſetter of the tack, upon ſuch 
obligation, to obtain letters of horning ; and 
thereupon to charge the tenant with horning, 

* forty days preceding the term of Whitſunday, 

in the year in which his tack is to determine, 
or forty days preceding any other term of Whit. 


ſunday thereafter. And upon production of ſuch A 
tack and horning, duly executed, to the De. n 
puty- ſneriff or Steward, or their ſubſtitute, & 
of the ſhire or ſtewartry where the lands lic WWF A 
they are thereby authoriſed and required, wit WW P' 
in fix days after the term of removal appoint WW ® 
ed by the tack, to eject ſuch tenant, and u #2 
deliver the poſſeſſion void to the ſetter, or thole 0 


having right from him, 
240, Where the tenant hath not oblige( Ml e 
| himſelf to remove without warning, in {uct 


caſe it ſhall be lawful to the heritor, or oth: © 
ſetter of the tack, in his option, either to ur © 
the order preſcribed by the act of parliament lir 
made in the year 1555, intitled, act anent lt 10 


warning of tenants, and thereupon purlue 3 
| warnigz 
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warning and ejection, or to bring his action of 
removing againſt the tenant before the Judge- 
Ordinary. And ſuch action being called before 
the Judge-Ordinary, at leaſt forty days before 
the term of Whitſunday, ſhall be held as equal 
to a warning execute in terms of the foreſaid 
act, and the Judge ſhall thereupon proceed to 
determine in the removing, in the terms of 
that act, in the ſame manner, as if a warning 
had been executed in terms of the foreſaid act 
of parliament. | | a > 

4tio, Where a tack is aſſigned, and the aſ- 
ſignation not intimated by an inſtrument, or 
where the lands are ſubſet in whole or in part 
to ſubtenants, ſuch horning, execute as afore- 
laid, or where procęſs of removing and decreet 
is obtained, or where warning in terms of the 
act 1555 is uſed againſt the principal or origi- 
nal tackſman, the ſame ſhall be effectual a- 
gainſt the aſſignees or ſubtenants, one or more; . 
and the action of removing againſt the princi- 
pal or original tackſman, and decreet of re- 
moving following thereon, ſhall be effectual 


W. againſt ſuch aſſignees and ſubtenants as afore- 


lard, and ſhall be ſufficient ground of ejecting 
them, any thing in the former practice to the 
contrary notwithſtanding. : 5 
On the contrary, if a tenant, after expiring 
of the term of his tack, deſigns not to con- 
tinue the poſſeſſion, he muſt ſubſcribe and de- 
liver to his maſter, forty days before the term 
of Whitſunday, a renunciation of his tack and 
poſſeſſion; conſenting that he enter brevi ma- 

5 F uu, 


beit in other caſes, not approven in law, in. 
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nu, without hazard of ejection; whereupn 
the tenant muſt take an inſtrument in th; 
hand of a Notary, as a ſolemnity requiſite, 
which is ſufficient to inſtruct the overgiving 
as being the habile way approven in law. A. 


ſtruments of Notaries prove not the deed di 
the party, in this cauſe it avoideth the tack, 
and 1s probable by inſtrument if the tack he 
expired; but during the tack the inſtrument 
will not prove the acceptance of the renunch 
tionr. See the three following examples. 


„„ | Inſtrum 
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II 
* Inftrument of cjection and poſſeſſion. 

1 
eg 47 —, Cc. compeared perſonally A, he- 
0g ritable proprietor of the lands and others 
A naer written, with B, ſheriff-depute of the 
u. neriffdom of ——, as lawfully charged, by 
la irtue of our Sovereign Lord's letters of ejec- 
- jon, dated and ſigneted ,to the effect un- 


ler written, by C meſſenger, as the ſaid letters 
f ejection and execution of the charge, of 
he date —-, at length bear; and paſſed with 
sto the mains and manor-place of „pre- 
ently poſſeſſed by D; and there the ſaid B, 
onform to the ſaid letters of ej: ction, and 
harge given to him for that effect, not only 
awfully ejected, flitted, and removed the ſaid 
D, and E his ſpouſe, their bairns, ſervants, 
ind family, goods and gear, forth and from 
heir pretended poſſeſſion of the ſaid mains 
and manor- place of ——, biggings, yards, or- 
hards, parts, pendicles, and pertinents there- 
ff, by ejecting and openly caſting forth of the 
aid manor-place, the inſight pleniſhing of the 
aid D his houſe, and ou:putting themſelves 
nd ſervants forth thereof, and the drowning 
ut of the faid D his fire, as uſe is in the like 
ales ; but alſo put the ſaid A in the poſſeſſion 
dt the ſame, to the effect he and his tenants 
nay enter to the bruiking, enjoying, and poſ- 
elling thereof, as his own proper heritage, in 
time coming, by kindling and inputting 
ire, in the ſaid A his name, within the fire- 

| X 3 houle. 
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houſe of the ſaid manor-place, and' by deliver. 
ing the keys of the ſaid houſe, barry, ſtables, 
and other office-houſes, in and about the ſaid 
place, conform to the ſaid letters of ejection, 
laws, and practice of this kingdom, in all points, 
3 and all and ſundry the premiſſes, 
8 | 


Inſtrument the maſter againſt the tenant for 
DvViolent profits. | 


, Tc. compeared perſonally A, he- 
T ritor of the town and lands of (a); 
and with us paſſed to the perſonal preſence (b) 
of B, tenant and poſſeſſor of the ſaid. town and 
lands; and there repreſented, 'That whereas 
the ſaid A had cauſed duly warn the ſaid B, 
by virtue of a precept of warning, and there. 
upon had purſued a proceſs of removing be- 
fore the ſheriff of „in which he had got 
a decreet of removing againſt the ſaid B, and 
had thereupon raiſed letters of horning, and Wo! 
by virtue thereof cauſed charge him to re- 
move; and yet, notwithſtanding of all which, 
the ſaid B did continue violently to poſſeſs the Hin 
ſaid town and lands of , Contrary to all 
law and juſtice, and in high contempt of hö 
Majeſty's laws and letters above written, iffued 
out againſt him in his Majeſty's name, _ 
| | whuc 


(a) Or, « C, as procurator for A of —, whoſe power 
« of procuratory was clearly known to, and underitood 
« by me Notary-public ſubſcribing.” | 


hey 7 - „ | 
WW, Or, 80 d vsung— Houſe. ; rm 0 Po! 
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hich ke is charged to remove, as ſaid is: 
d therefore the ſaid A (a) proteſted, That 
e ſaid B might be liable, not only in violent 
rofits, but alſo for all coſt, ſkaith, and da- 
age to be ſuſtained through the ſaid B his 
olent poſſeſſion in manner foreſaid. Where- 
pon, &c. | | | 


Hrument taken by a tenant upon giving in a 
. renunciation to the heritor. 


T, &. eompeared perſonally A, tenant . 
and poſſeſſor of the town. and lands of 
, heritably pertaining and belonging. to 
and with. us paſſed to the perſonal preſence 
þ) of the ſaid B (c); having and holding in 
is hand a valid and formal renunciation 
the faid town and lands of , duly ſub- 
ribed by him, of the date the day of 

---- years : whereby the ſaid A, tenant. fore- 

aid, (for the cauſes therein ſpecified), re- 
ounced, diſcharged, and fimpliciter upgave, 
rom him, his heirs, and others therein men- 
oned, all right, title, and intereſt, tacks, 
indneſs, good-will, property, and poſſeſſion 
hich he had, has, or any wiſe may pretend. 
have to his occupation of the ſaid town and 
> lands 


4) Or, „ C; procurator foreſaid.” 
= Or, « dwelling- houſe .”? 18 

c) Or, „, chamberlain or factor to the faid B, as he 
who is impowered by letters of factory from him to out- 
pat and input tenants, and to receive reguneiations of 


poſſeſſions from them. ; 


248 The Office of a Notary-public. Part IL 


lands of , lying within the parifh of ---..., 
and ſheriffdom of ; and that to and ig. 
favour of the ſaid B, heritable proprietor there. 
ot, and his hears and aſſignees; with power to 
them, and their men, tenants, ſervants, ſub- 
tenants, and others in their names, peaceably 
to enter thereto, at the feaſt and term of 
next to come, occupy, labour, ſet, uſe, and 
diſpoſe thereupon, in all time coming there 
after, but any precept of warning, or decreet 
of removing; and thereby bound and obliged Ml 
him, his heirs, executors, and ſucceſſors, to 
flit and remove himſelf, his wife, bairns, ſer- 
vants, family, ſubtenants, cotters, goods and 
gear, forth and from the occupation of the 
lands, houſes, biggings, yards, and pertinent 
thereof above written, at the ſaid term of 
next to come; as the ſaid renunciation 
more fully bears. After production, exhibit- 
ing, and public reading of the ſaid renuncu- 
tion, the ſaid A, tenant foreſaid, did give up 
and deliver the ſame to the ſaid-B (a), and 
declared he would flit and remove himſeltf, and 
his foreſaids, from the poſſeſſion and -occupi- 
tion of the ſaid lands, at the ſaid term of — 
next to come, and leave the ſame void ani 
rid for the ſaid B and his foreſaids, to be po 
ſeſſed by them in all time thereafter; and 1 
f Py . | telte 


() Or, D, chamberlain forefaid, for the uſe of the 

«id B; or, did leave the ſame at the ſaid bi 
* dwelling- houſe, {or at the dwelling-houſe of the (ad 
„ND, chamberlain foreſaid, for the uſe of the ſaid Z |, br 
 eauſe he could not be perſonally appreheaded.” 
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eſted, That he might be free thereof, and 
rom payment of any rent therefore, in all 


ime coming, in reſpect of the renunciation 
 O pore written; and that it may be leiſome and 
1 \wful to him to leave the ſame at the ſaid 
bly erm; and to go live and reſide where he ſhould 


hink fit thereafter. Whereupon, Cc. 

VII. To theſe may be added the following 

ſtrument. | A 

Inſt rument-taken againſt the Barons of Exche- 
quer at paſſing a ſignature of lands. . 


AT ——, Se. in preſence of the Right 
Honourable L, Lord Chief Baron of his 
lajeſty's exchequer in that part of the king- 


4% om of Great Britain called Scotland, and re- 
0 Sanent Barons of his Majeſty's ſaid exchequer, 
gr tting in judgment, and alſo in preſence of' 


ne Notary-public, and witneſſes after named, 
ompeared perſonally A; and there declared, 
hat he having purchaſed the lands of B, 
almon-fiſhing upon the water of C, and heri- 
Wable office of juſticiary within the ſaid bounds, 


. rom D; and, upon his reſignation, procured 
$a ſignature paſt his Majeſty's royal hand, con- 
s 4 . ining a Novodamus, and an erection of the 


nds, fiſhing, and heritable. offices, and others 
herein contained, in a free barony 5 and their 


ay ordſlips having been pleaſed, upon the ap- 
i (ul lication of E, F, G, and other parties pre- 
|, bending to have intereſt in the ſaid matter, to. 


cancel 


— before noon, place, day, month, yen 
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cancel and roll out the clauſe containing th 
ſaid office of juſticiary out of the ſaid A h 
ſignature, therefore he did proteſt, That the 
doing thereof might no wiſe prejudice hi 
right nor poſſeſſion of the ſaid office of juli 
ciary in time coming, and that his proteſtatia 
might be recorded in the books of excheque: 
which proteſtation was admitted and receiyel 
by the faid Lord Chief Baron, and remanent 
Barons of Exchequer, and ordained to be 1 
corded in the exchequer-books ; and thei 
ws reſerved to the faid A, to proſecute 

and purſue a declarator of his right before the 
zudge-ordinary, as accords, notwithſtanding 
of the cancelliag or rolling out of his fignatar 
the foreſaid office of juſticiary. Whereupa, 
c. Theſe things were done in the high ex 
chequer-honſe of the new ſeſſion-houſe « 
Edinburgh, betwixt the hours of — a 


of God, and King's reign reppective abox 

written, before and in preſence of ——, — 

hh and — , witneſſes to the premiſl, 
C. | | | 


VII. We may alſo 20 theſe join this othe f 
inſtrument. | „ ; <-> 
Inſtrument of ratification on the back of the dati 
25 | | ratified. 
3 6 Sc. The which day, in preſenct 
of A, one of his Majeſty's juſtices of " 
| | pe 


LZ AAA 


S 


FI ZARA BE 


8 


it. IX. Of mixed Inſtruments. "ol 


eace in the ſhire of -------, and me Notary- 
ablic, compeared judicially the within deſig- 
ed B, and there, outwith the preſence of the 
Iſo within named and deſigned C, her huſ- 
and, judicially ratified, homologated, and 
pproved the within written diſcharge and re- 
junciation, Cor diſpoſition and aſſignation, or 
ther deed fo ratified |, in the haill heads, ar- 
icles, and clauſes thereof; and gave her ſo. 
mn oath, as ſhe ſhould anſwer to God, that 
he was nowiſe induced, coacted, nor compelled 
o the making, granting, and ſubſcribing of 
he foreſaid diſcharge and renunciation, nor of 
his preſent ratification thereof ; but that ſhe 
lid the ſame of her own accord, free will and 
motive; and that ſhe ſhall never come in the 
ontrary thereof, nor quarrel, impugn, nor 
offer · to reduce the ſame, upon the head of 
fraud, force, circumvention, privilege of revo- 
ation, or upon any other ground, account, 
or reaſon whatſoever, directly, or indirectly, 
in judgement or outwith the ſame, in time 
oming. To the which oath the ſaid A inter- 
poned his authority. Whereupon, and all 
and Jundry the premiſſes, D, as procurator 
tor the within defigned F, -afked and took in- 


 Witruments in the hands of me Notary-public 


ect 
the 


ſubſcribing. And in teftimony and verity of 
the hailt premiſſes, the ſaid B, and the ſaid A, 
Juſtice of the peace foreſaid, and I the ſaid 
Notary-public, have ſubſcribed theſe preſents, 
place, day, month, cc. LY, 

W Walt. ST NEL + 54-2 Ee. 


» 


even where ſymbolical poſſeſſion is taken, i 
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TX x 
Of inſtruments paſſeſion and intimation, 


S infeftments of heritage are complete 
by an inſtrument: of ſeiſin; ſo diſpoſition 
to moveables are completed by delivery of th 

moveables, and an inſtrument taken thereon 

and as, in the right of lands, the laſt diſpaſ 
tion with the firft infeftment will be founl 
preferable ; ſo, in moveables, the laſt diſpoſ. 
tion with the firſt inſtrument of poſſeſſion hy 
virtue thereof (ceteris paribus) will have the 
preference. But a diſpoſition to moveable, 
and an inſtrument of tradition thereon, cannt 
be ſaid to be a real tranſmiſſion of the proper: Wi 

ty, if the poſſeſſion be retained, and the di 

poner's hferent reſerved ; as was found 158 

December 1675, creditors of Maſterton con 

creditors of Thin, obſerved by Stair. And 


the diſponer thall again diſpone to a third pu 
ty, and that party be put in the natural poſſt 
fion ; if no fraud be qualified, this laſt will k 
preferred: fo that in diſpoſitions of this naturt 
not only tradition, but likewiſe poſſetiion i 
quiſite to the full accompliſhment of the di 


ſition. | 
5 Jaſtrume 
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Inſtrument of Poſſeſſion. 


\ T, Cc. compeared perſonally A, to whom, 

and in whoſe favour the diſpoſition after 
mentioned, of the date -------, and containing 
herein a clauſe of poſleſſion, is made and 
granted by B (a); and with us paſſed to the 
zerſonal preſence of the ſaid B, in his dwelling- 
houſe of —— ; having, &c. the ſaid diſpoſi- 


tion, whereby, for the cauſes therein ſpeci- 
ed, the ſaid B ſold, aſſigned, and diſponed, 
und from him, his heirs, executors, and all others 
MH aſſignees, to and in favour of the ſaid A, 
* is heirs, executors, and aſſignees, all and haill 


his infight houſehold pleniſhing, ſuch as beds, 
hairs, hangings, tables, table-cloths, napkins, 
Fcabinets, trunks, cheſts, preſſes, feather-beds, 
blankets, ſheets, cods, codwares, looking- 
Wlaſſes, cheſts of drawers, chimneys, candle- 
licks, plates, trenchers, ſpoons, knives, and 
forks, and generally, but prejudice of the ſpe- 
alty foreſaid, all gold, ſilver, braſs, copper, 
pewter, iron and timber work, and haill other 
poods and gear, of whatſoever kind, nature, 
vr denomination the ſame be, pertaining and 

7 | belonging 


(a) But if the diſpoſition contains precept of poſſeſſion, 
nd the poſſeſſion be given by a commiſſioner, ſay, con- 
' taining the precept of poſſeſſion after inſerted, is made 
and granted byB, who with C, commiſſioner ſpecially - 
conſtitute by the ſaid precept of poſſeſſion, paſſed with 
me Notary-public, and witneſſes aforcſaid, to the dwel- 
ling-houſe of B, having, Oc.“ | 


mentioned, of the date of the ſaid diſpoſition, ih ;; 
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belonging to the ſaid B, and in his cuſtoþ 
and poſſeſſion, within his ſaid dwelling-houj 
preſently poſſeſſed by him; and alſo all hort: 
nolt, ſheep, and all other cattle, plough-gey 
inſtruments of huſbandry, and every othe 
fort of outſight pleniſhing, of whatſoeye 
kind or denomination the ſame may be, upa 
his , poſſeſſion of „belonging to him; al 
{ſpecified and contained in a particular inyer- 
tory ſubſcribed by him, of the date of the 
ſaid diſpoſition, and therewith delivered up hy 
him to the ſaid A, and which is thereby de. 
clared to be a part of the ſaid right and di. 
poſition, and therein holden as repeated br. 
vitatis cauſa ; as the ſaid diſpoſition, contain. 
ing (a) clauſe of poſſeſſion, clauſe of warn. 
dice, and ſeveral other clauſes, in itſelf more ful. | 
ly bears: and in like manner having and hold! 
ing in His hands the particular inventory abo! 


containing the whole particular goods, gea, MF t 
pleniſhing, and others therein mentioned ; uM 9 
the ſame alſo more fully bears: which diſs 


fition (5) and inventory above mentioned, Wh , 
| | nl , 
LE | y 


(a) „Precept of poſſeſſion, if there is one ingroſſel. d 

(6) If poſſciſion be given by a commiſſioner, ſay * n 
t bove written, containing therein the ſaid precept of po- i tt 
« ſeſſion and inventory above mentioned, the ſaid 4 © if ©: 
« hibited to the ſaid C, requiring him to put the offi: Wi = 
committed to him by the ſaid precept, to due execute 
« Which requeſt being found reaſonable by the ſaid C. K th 
« accepted of the ſaid diſpoſition and inventory in by ta 
hands and delivered the ſame to me Notaty-public, 3 Wi © 
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Me ſaid A exhibited and preſented to the 
aid B, humbly requiring him, in terms of 
he above clauſe of poſſeſſion, ex proprits ſuis 
,onibus, to give and deliver to him real, ac- 
ual, and corporal poſſeſſion of the houſehold 
leniſhing, and other goods and gear above 
xprefſed, contained in the ſaid diſpoſition 
nd inventory above written. Which requeſt 
nd defire being juſt and reaſonable, the ſaid 
accepted, and received the ſaid diſpoſition 
nd inventory into his hands, and gave the 
ame to me Notary-public, to be read and 
ubliſhed, in preſence of the witneſſes after 


br. Hamed. All which accordingly I did (a). 

all. n A s If 7 Atter 

Tal. 

ful. (a) If poſſeſſion is given by a commiſſioner in virtue of 

old: * of poſſeſſion, ſay, and of which precept of 
poſſeſſion the tenor follows: And to the effect the ſaid 


A may be put in the actual and corporal poſſeſſion of the 


uon ſaid houſehold. pleniſhing, and others above diſponed, I 
gent the ſaid B, by theſe preſents, make, conſtitute, and or- 
- 44 Gain you ——, and each of you, conjunctly and ſe- 
il verally, my very lawful, undoubted, and irrevocable pro- 
= curators, actors, factors, and ſpecial commiſſioners, to 
fy the effect under written; hereby N and requiring 
you, and each of you, conjunaly and ſeverally, as ſaid 


ls, that incontinent, upon ſight hereof, * paſs to my 


oſſel quelling-houſe, where the houſehold and ovtfight ple - 
r "ſing and others above diſponed are, and there give to 
if pa the ſaid A real, actual, and corporal poſſeſſion, of all and 
4e. baill the houſehold and outfight pleniſhing, and others 
oi above diſponed, contained in the inventory above ſpe- 
-utio. N <'fied, and here liolden as repeated brevitatis cauſa ; and 
On that by giving and delivering to the ſaid A, or his cer- 


tain procurator or procurators in his name, bearers here- 
a, of ſome parce's or pieces of the ſaid houſehold and 
FS 6 outſight 
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After reading and publiſhing of the which! 
diſpoſition (a) and inventory, in manner for. 
ſaid, the ſaid B, for implementing, complet. 
ing, and fulfilling of the foreſaid right and 
diſpoſition, gave and delivered to the ſaid 4 
ex proprus ſuits manibus, real, actual, and co. 
poral poſſeſſion of the houſehold furniture, and 
inſight and outſight pleniſhing above ſpecified 
and particularly enumerate and expreſſed in 
the foreſaid diſpolition and inventory abort 
mentioned ; and that by giving and deliver. 
ing to the ſaid A, a particular ſpecies of all « 
moſt of the ſeveral forts of pleniſhing, goods, 
cattle, and others above diſponed, as uſe iz 
all to be bruiked, enjoyed, and poſſeſſed by 
the ſaid A, and his foreſaids, in time coming, 
conform to the tenor of the diſpoſition aud 
12ventory above mentioned, in all points, none 

oppofiat 


* outfight pleniſhing, and of ſome of the ſeveral ſpecies al 
& the ſaid cattle, as ſymbols for and in name of the whole, 
« as uſe is; and this in no wiſe ye leave undone. Tit 
& which to do, I commit to you, and each of you cor 
« junctly and ſeverally, my commiſſioners in that part foie 
© ſaid, my free and irrevocable power, by theſe preſents 
* In witneſs whereof, c.“ | 

(a) If poſſeſſion be given by a commiſſioner, add, © an 
« precept cf poſſeſſion therein contained, the ſaid C, con- 
miſſioner ſoreſaid, gave and delivered to the ſaid A, ra 
„actual, and corporal poſſeſſion of the goods, gear, ard 
« others above written, contained in the diſpoſition and 
* inventory above expteſſed; and that by delivery, &. of 
* ter the form and tenor of the ſaid diſpoſition; and pr 
« cept of ;ofſcflion therein contained, and inventory abo 
« mentioned, in all points, none oppoling, We," 


hub BY hugs tu * ts gas AS 


K—— D 


Fa = * 
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oppoſing or contradicting the ſame. Where- 
upon, &c. Theſe things wete done at and 
within the ſaid B his dwelling-houſe, where 
the goods, gear, outfight and houſehold ple- 
niſhing, and others above written then were, 
hetwixt the hours of, &c. | 

inſtrument of vendition of ſhips being of 
the ſame nature, take an example. 


Izſtrument vendition. 


T ——, &c. compeared perſonally A, and 
A paſſed with us to the pier and harbour 
of ——, where the ſhip called the - of 
— as lying, and likewiſe to the perſonal 
preſence of B, ſhipmaſter there, and ſole owner 
of the ſaid ſhip; having, &c. principal letters 
of vendition, of the date hereof made and 
granted by the ſaid B to the ſaid A; where- 
by, tor the caules therein ſpecified, the ſaid B 
fold, aſſigned, and diſponed, in favour of the 
laid A, his heirs, executors, and aſſignees, all 
and haill a juſt and equal part of her 
haill maſts, fails, anchors, cables, tows, float- 
boat, rigging, and furniture thereto belong- 
ing, with an juſt and equal —— ſhare of the 
haill freights and profits of the ſaid ſhip, from 
and after the date of the ſaid vendition; as the 
ſame more fully bears. Which vendition 
above written, the ſaid A did exhibit and de- 
liver to me the ſaid Notary-public, to be read 
mn preſence of the ſaid witneſſes ; which I did. 
After public reading of the which vendition, 

| a * 3 * _ the 
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the ſaid A required and deſired the ſaid RB, 
propriis manibus to put him in the poſſeſſion of 
the ſaid juſt and equal part of the ſaid 
- ſhip, float-boat, maſts, fails, anchors, cables 
tows, and others above written, Which re. 
queſt and defire being juſt and reaſonable, the 
ſaid B acquieſced in, and propriis manibur 
gave and delivered to the ſaid A, real, actual, 
and corporal poſſeſſion of a juſt and equal 
—— part of the ſaid ſhip, float-boat, maſt, 
fails, cables, anchors, tows, and others abore 
written, by giving and delivering to him the 
helm-pin, beſt anchor, ring, oar of the float. 
boat, and a piece of the cable in his hand; 
und the main-maſt and one of the ſails in hi 
arms, as uſe is. Whereupon, and all and 
ſundry the premiſſes, the ſaid A aſked and 
took inſtruments, &c. Theſe things were 
done on board the ſaid ſhip, lying in the faid 
harbour of , betwixt the hours of —— 
before [or after] noon, place, day, month, 
&ec. | 


All moveables, or rights, whether heritable 
or moveable, not completed by infeftment, 
or which are perfect without infeftment ; the 
current profits of heritable rights completed 
by infeftment, actions, bonds, &c. may be 
conveyed and tranſmitted by aſſignation; and 
he who grants the affignation is called the 4. 
dent, and he who receives it, aſſignee. Undet 
aſſignations are likewiſe comprehended tran 
ſlations, when the aſſignee transfers or pals 

| 55 


* 
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'ver his right to a third party; and retroceſ- 
ons or repoſitions, reſtoring the cedent to his 
ormer right. But neither of theſe are com- 
lete valid rights, until they be intimate to 
he debtor by the party having right, or his 
,rocurator, in preſence of a Notary. and two 
itneſſes, and inſtruments taken thereupon 
yy the party or procurator in the hands of the 
Notary. - 

+ 4B is a legal and ſolemn deed, made 
dy, and given under the hand of a Notary. 
public, in preſence of two or more witneſſes 


oat- Wpecially required thereto, to a party, either 
nds, {Wperſonally or at his dwelling-houſe, to put him 
1 his Wn mala fide to do or tranſact any thing againſt, 
and ſor prejudicial to what is contained in the ſaid 
and Woſtrument of intimation. ; 
were By a legal and ſolemn deed is not to be un- 
{ad exſtood, that intimation is ſuch a legal dili- 


pence as can be prevented and excluded by 
another diligence; but only as fulfilling and 
ompleting of one's right. For though it may 
de thought, that the intimation of an aſſigna- 
ion, &c. was formerly only uſed to put the 
lebtor in mala fide to pay to the cedent or any 
ther aſſignee; nevertheleſs now it is become 
i requiſite ſolemnity; for in the caſe where 


table 
ment, 
; the 
leted 


y be here are ſeveral aſſignations to the ſame debt, 

- au he laſt aſſignation, being firſt intimate, will 

he dave the preference: but ſtill this does not 
Undet proceed from the intimation being an excluſive 
| tran egal diligence, but only as a full accompliſh- 

paſo WWuent of the aſſignation. HELPED 


Oel A 


200 The Office of a Notary-public. Par] 


2 party cannot without a legal intimatiy 
be in mala fide. For his knowledge of {yg 
and ſuch an aſſignation, tranſlation, or th 
like, which ought formally to be intimate t 
him, even although he confeſſed he kney] 
cannot prejudge him; ſeeing it was not mad 
known to him by the law : for as the party, 
knowledge is not equivalent to a formal ini 
mation, one cannot be bound or obliged 
know what was not neceſſary for him b 
know. 

Although intimation be by our proper cul. 
tom a neceſſary ſolemnity, yet there are tt 
veral ways of intimating aſhgnations, whit 
have the ſame force and effect as if done by 
an inſtrument under the hand of a Nota. 
public. For any legal diligence, ſuch as u 
arreſtment, a charge of horning, or a proce 
upon the aſſignation, will be a ſufficient tht 
mation. 

As alſo, intimation is not neceflary to legal 
and judicial aſſignations, ſuch as appriſing 
and adjudications; becauſe they are paſſed and 
expede publicly. 

Marriage is like wiſe a legal aſſignation v 
quiring no intimation: for thereby all the 
moveable debts of the wife are ſtated in the 
huſbands jure mariti, without other intimatui 
than the marriage. And by a decifion, 10 
December 1674, Craig contra the Laird d 
Wedderly, obſerved by Stair and Durleto!, 
deciſ. 195. intimation was not found neceſlzr 


to a repoſition by the aſſignee to the _ 
N | cells 


ing the aſſignation was by a wife in her 
ontract of marriage, which requires no inti- 
nation but the marriage; and there fore the 
zuſband's repoſition to her needed no intima- 
ion. | | | 
Such rights as require poſſeſſion to com- 
plete them, and are perfected by uſe of pay- 
nent or poſſeſſion, need no other intimation ; 
as was found by a deciſion the 18th January 
1628, L. Halkerton contra Falconer, obſerved 
by Durie ; where, in the caſe af an heritable 
bond, the getting payment of ſome years an- 
nualrent, preferred the aſſignee to a former ar- 
reſter, though there was no inſtrument of inti- 
mation. | | | 
Nevertheleſs it is to be obſerved, that an 
inhibition is not equivalent to an intimation, 
inhibitions being deſigned not ſo much for 
publication as for execution, and having only 
force againſt immoveables ; as was found in 
the caſe, L. Weſteraw contra Williamſon and 
-—" 14th March 1626, obſeryed by 
urie, 1 4 | 
Where there are many corre: debendi, it is 
ſafeſt to intimate to them all: for although 
intimation made to one will be ſufficient, yet 
it cannot exclude payment made bona fide by 
another of the debtors, to whom no intimation 
was made. (+ 
Bills of exchange, and orders by merchants 
to make payment, need not be intimated ; be- 
cauſe in commerce we are governed by the 
law of nations. | | 
Aſſignations 
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Aſſignations to reverſions, or bonds fy 
granting reverſions, renunciations of wadſetz, 
or grants of redemption, which by act 16. par. 
1617, ought to be regiſtrated in the regiſter 
of reverſions, need no intimation, that regiſter 
being deſigned not ſo much for conſervation 
of theſe rights, where the principals are ng 
detained, as for publication thereof to al 
parties having intereſt, which is a ſufficient in. 
timation. | 

The inſtrument of intimation muſt bear the 
production of the affignation, otherwiſe it wil 
be null; as alfo, it muſt bear the hour of the 
day in which the intimation was made : for 
if it ſhould not expreſs the hour, it will only 
prove to have been done on that day; and 
if there be a competition, and another inſtru. 

ment have the hour, that one will be preg: 
. red: and in caſe of both inſtruments having 
the hour, he who is firſt will mi powrcatir 
in that event, prior tempore potior jure: 
by a deciſion, zoth — — 
contra Balcanqual, obſerved by Durie, in: 
competition bet wixt an aſſignee and arreſter, 
where the hour was inſerted both in the ar 
reſtment and in the inftrument of intimation, 
the Lords preferred the arreſter, in regard the 
arreſtment preceded the intimation by the 
ſpace of two hours; and Durie further adds 
The reaſon ſpecially was, becauſe of tht 
„ priority of the hour: which the Lords 
found in this caſe to be material; for, after 


„that moment of arreftment, neither 2 
. « the 


» 
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the common debtor do any thing in pre- 
judice thereof, neither could the intimation 
made any ſpace thereafter affect the debt 


iter to the aſſignee, it being affected of before 
ile . to the arreſter: and the intimation and ar. 
tion reſtment bearing their hours, + as Gd 


there need no other probation to prove their 
priority.“ ö 

My Lord Stair in his Inſtitutiont, p. 378. 
peaking of this caſe, ſays, That this diſtance 
yas too narrow, for the executor and wit- 
eſſes may miſtake the preſent hours; and 
ads, That three hours were a fitter diſtance 
o prefer. By a deeifion, 5th January 1681, 
hieſly contra Chieſly, obſerved by Stair, in- 
truments of intimation of aſſignations were 
ound not accuſtomed to be inſert in protocol- 
dooks; | 


and Inſtrument of Intimation. 


T. Oc. compeared A, as procurater for 
the within defigned B, whoſe power, &c. 
d with us paſſed, reſpective et ſucceſſive, (a) 


d — d the perſonal preſence of the within de- 
th gned C and. D, principal and cautioner 
ade) Within named; having and holding in his 
f * 3 10 | hands 
Lor ; 


— 


{a) Or, if the debtors are not apprehended perſonall 8 
to the dwelling-houſes of, ©.” * 1 
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hands (a) the principal bond within narrated 
made and granted by them to the within de 
ſigned E, with the principal aſſignation there, 
to granted by the faid E within written, d 
the date, tenor, and contents within men. 
tioned (): which bond and aſſignation abot 

| | narrated 


(a) If che inſtroment be on a paper apart, ſay, „ 
& bond and obligement granted by the ſaid C and O, d 
& the date —, whereby, for the cauſes therein ſpecifi, 
« they bound and obliged them, c.“ [ Here narrate fi 
tenor of the bond, and then add], “ as the ſaid bond, of the 
% date foreſaid, more fully bears; as alſo, having, & u 
« afſignation made and granted by the ſaid Z to hin, 
* dated ——, C..“ as in the aſſignation. | 

(b) If it be an inſtrument of intimation of a retroceſſon, 
add, And in like manner having, &c. a retroceſſion mat: 
6 and granted by the ſaid F, to the ſaid K, of the dat 
« — ; whereby, for tbe cauſes therein ſpecified, be 
1 retroceſſed, reſtored, reponed, rediſponed and againaſſgi- 
« ed, to and in favour of the ſaid K, his heirs, executor 
« or aſſignees, the foreſaid principal ſum of „ vith 
« the ſum of ——— Sterling foreſaid ofliquidate expencez 
« incurred through failzie ; together alſo with the hall 
ce bygon? annualrents of the ſaid principal ſum reftug 
4% owing, and in. time coming during the not- paymen 
« thereof; with the ſaid bond itſclf, haill heads and clauſr 
« thereof, letters of horning and caption, and haill other 
« diligence following, or that might follow thereupen; and 
6 ſurrogated and ſubſtituted him and his foreſaids in hi 
& full right, vice, and place thereof, for ever; as the (al 
10 introceſſion, of the date foreſaid, more fully bears.” 
Ik it be intimating a tranſlation, ſay, Likeas havin 
. c. an tranſlation made and granted by the ſaid Þ tt 
« M, of the date ; whereby (for the cauſes ther 
* in ſpecified) the ſaid B aſſigned and transferred, frent 
« him, his heirs, and all others hisaſſignees, to and in favout 
of the ſaid M, his heirs, executors, or aſſignees, tit 


& forclat 
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ratedMarrated, the ſaid A delivered to me Notary- 


n de Public, to be publicly read over and intimate: 
there and which being accordingly done, to the ſaid 
en, oC and D (a), perſonally preſent, the faid A, 
men · N procurator foreſaid, proteſted, that the ſaid 


flignation was duly and legally intimated, 
rated. nd that they both might be liable in pay- 

gent of the ſums of money above affigned, 
ay, © end that they might not pretend ignorance of 
de (aid affignation, or intimation thereof, 
-rat- bove written. And thereupon, and upon all 


„ of tend ſundry the premiſſes, &. Theſe" things 
5 = ere done within the dwelling-houſes of the 
to 


ad C and D, reſpective et ſucceſſeve, betwixt 
ot ſſot he hours of, &c. | | | p | | 
on made 
the date 
ified, be 
inaſligh 
x ecutory 


Beſides intimations made on the tranſmiſſion 
f moveable ſubjects, there are ſeveral other 
ales wherein intimations are made ule of. 


—, with 2 N For 
xpences ; h 5 

the half ſoreſaid ſum of —— of principal, &c. [as above ], aſſig- 
n reſtug nation made of the ſame, and all action, purſuit, and 


pay wen 


' execution what ſome ver competent, or that might be 
id clauſe 


compet : nt to him in the premiſſes ; and turned and 


ill other] transferred the haill right from him and. bis foreſaids, to 
pen; a and in favour of the ſaid M and his foreſaids, whom he 
ids in fi thereby ſurrogates and ſubſtitutes in his full right, vice, 
the (ali and place, Sc.. | | = 


rs." 
; havin} 


(a) If the parties are not perſorally apprehended, the 
dunation muſt be made at their dwelling places, and the 


aid Þ toW"firament muſt bear, that the Notary left a ſchedule for 
ſes tber bem at their reſpective dwelling- houſes, becauſe he could 
red, cube apprehend them perſonally ; for it is a general rule in 
in (avout wltruments, That where parties cannot be got perſon- 


gnecs, ink 


& forclat 


; ſchedules ought to be left at their dwelling - houſes. 
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For inſtruments under the hand of a Notan 
are ſometimes neceſſary in bills of ſuſpenſi 
_ eſpecially when theſe bills are to paſs upy 
juratory caution : for by act of ſederunt, d 
November 1682, the Lords ordain, © Thy 
* with bills of ſuſpenſion on juratory cautig 
* an inſtrument be given in, bearing the lay 
„ whereon he was to preſent the bill; and thy 
he intimate the ſame to the charger, pe. 
** ſonally, or at his dwelling-houſe, if within 
the kingdom. And the ſaid bill is to if 
given in within fix days after the ſaid day, 
or another intimation to be made; and thit 
* the ordinary, before reporting the bill, i 
„ time of ſeſſion, or three Lords in time of u 
* cance, cauſe publicly call the charger befar 
„ the paſſing of the bill; &c.“ 
But no perſon incarcerate can be liberat 
by ſuſpenſion, but upon ſufficient caution! 
for the ſaid act of ſederunt injoins,“ Tha 
« no charge to ſet at liberty be granted on 
„ ratory caution.” 


Inſtrument of intimation that a bill of ſuſpenſi 
. + 1s to be offered on juratory cautiun. 


T. Cc. compeared A, as procurator for 
| who, with us, paſſed to the pero 
preſence of C; and, as the Lords of Cou 
and Seſſion have by an act of ſederunt ordall 
ed, made to him due and lawful intimati 
That the ſaid B was, upon the —— day 
inſtant, to preſent to the ſaid * 


ef qo 
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Jotan in for a ſuſpenſion, upon juratory caution, of 

ni charge given to him-for payment- making to 

; upaliWy;c ſaid C, of the ſum of ——, [as in the copy 

t, WF tbe charge; and proteſted, That he might 
ThaifWot pretend ignorance thereof. Whereupon 


autiooWhe ſaid A, as procurator foreſaid, took inſtru- 


ie d ents in the hands of me Notary-public, 
d tht neſe things were done, &c. 

k per | F 

within Siſts upon bills of ſuſpenſion, or paſſed bills 

to vWF ſuſpenſion, are intimate to the charger or 
s doer; and unleſs that the ſuſpender require 

d uu formal inſtrument, the Notary generally 

ill, Marks upon the bill thus: Edinburgh, ft 

of u February 1792, Intimated this bill, and de- 

befouſſ liverance thereon, to the within C, charger, 


perſonally, (or, to D his doer, perſonally] ; 
A being procurator, K and H witneſſes; 
nd the Notary figns his name. But a formal 
ſftrument will be to this effect. | 


iberate 
tion! 


* Thi 
on ji Kite 55415 1 | I | 
T. &c. The which day, A, as procurator 
'A for, and in name and behalf of B, paſſed 
th me Notary-public, and witneſſes ſub- 
bing, to the perſonal preſence of C, char 
r, [ar, D his agent. and doer|; having, 


pen. 


for Mc. (a) a principal bill of ſuſpenſion, given 
ecr100088 and preſented to the Lords of Council and 
on hon, at the inſtance of the ſaid B; beſeech- 
ord 1 ; 


L 2 | ing 

mati | * 

day (4) The within bill of ſuſpenſion, and ſiſt thereupon 

Lord thu written, which he delivered to me Notary- public, 
b.“ ben the inſtrument is on the back of the bill. 


ſiſt above narrated, the ſaid. A delivered to 1 
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ing their Lordſhips, for the reaſons therein ſet 
forth, to ſuſpend a charge given to him hy 
the ſaid C, for making payment of the ſun 
of — of principal —, of penalty, and q 
the bygone annualrents of the ſaid princiql 
ſum, contained in a bond granted by the (ail 
B to the ſaid C, dated , regiſtrate 
and upon which bill of ſuſpenſion the folloy, 
ing deliverance is wrote: Apud Edinburg, 
primo die Februarii, millęſimo ſeptingenteſin 
« nonaggfimo nono. To fee and anſwer again 
Ahurſday next, and fiſts execution uni 
« Tueſday thereafter inclafive.” Sic ſubſcrit 
« tur H. P.“ Which bill of ſuſpenſion, an 


 Notary-public, to be publicly read over at 
intimate : and which being accordingly don 
to the {aid/C, perſonally prefent, the ſaid 4 
procurator foreſaid, proteſted, the faid ( 
might not pretend ignorance of the faid bill 
ſuſpenſion, and fiſt thereon ; and thereup 
_ took inſtruments in the hands of me Notay 

public. Theſe things were done, &c. (a). 


When any priſoner applies to the mi 
ſtrates of a burgh for the benefit of the ad 
parliament 1696, made in favour of inſokt 
debtors, 1720, The creditor at whoſe inſt: 
he was incatcerate,. and thoſe that ſhall an 
him in priſon, are firſt cited perſonally by 


4 


olle 


5 (5 A paſſed bill of ſuſpenſion may be intimate the 
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n ſet Moflicer of court, or by letters of ſupplement, 
f living without the bailies juriſdiction; or, 


1 intimation be made to the creditors by a 
nd d Notary and witneſſes: under form of inſtru- 
zciguvent, that the priſoner is to apply for an ali- 


nent, and the benefit of the foreſaid act, the 
ame is ſuſtained as a citation. 2do, The pri- 
ner then preſents to the bailies the ſaid exe - 
ution of warning, or inſtrument of intima- 
jon, with a petition craving the benefit of the 


e {ad 


ollons 


ur gun, 
nteſinl 
| galt N 
1 unit 


on, ſubſcribed by the clerk of the tolbooth, 


bſcrih ſtifying at whoſe inſtance the debtor is in- 
n. anMorcerate or arreſted, and for what ſums: and 
| to calling thereof in court, if any compear- 
ver ul ce be made for the creditors, they are al- 
ly du ved to fee and object; and if no objection 


proponed, then the priſoner is ſent for forth 
. priſon ;- and upon his deponing, that he has 
means of his own wherewith to aliment 
mſelf in priſon, the bailies modify an aliment 
him, not under three ſhilbngs Scots per 

: which modification mult be intimate to 
ecreditor, requiring him, either to alimefit 
e priſoner at the foreſaid modification, or to 
nlent to his liberation forth of priſon, within 


ſaid J 
ſaid \ 
d bill 
ereuſl 


Notay 
7 (a). 


e MY 
he ad 


nfo days after the date of the ſaid intimation 
inſtuide by a Notary and witneſſes as effeirs. 


all 1 


en, after the ten days are freely elapſed, 
1y br priſoner. produces another declaration, un- 
oe the hand of the clerk of the tolbooth, 


lifying that he is neither alimented by his 
[ate the dior, nor arreſted at any other perſon's 
3 _ Inſtance; 


refaid act; to which is ſubjoined a _declara- 


T 


ſol 
re, 
an 
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inſtance ; and thereupon (grants a diſpoſition 
omnium bonorum | in favour of his creditor: and 
then, and no 6therwiſe, the bailies grant the 
priſoner the benefit of the mane act of par. 
ment. | 1 


Beger of intimation Pan a priſoner to bs i 
creditors, thut be is to apply for the oy | 
1 the at Y parliament, 1696. 


T — Ce. coinekrel A, as procurator A 
for and in name and behalf of B, pre. — 

ſent priſoner in the tolbooth of ——, and I C. 
paſſeq with me, and the witneſſes ſubſcribing, an 
to the perſonal preſence of C, D, and E, &c. due 
And heh the ſaid A repreſented, That the N up: 
nid B hay incarcerate in the tolbooth of —, of 
in virtue of an act of warding following upon I he 
a regiſtrate proteſt at the*inſtance of the ſaid I (tar 
C; and that he was neither able to pay the to : 
ſum for which he lay incarcerate, nor aliment the 
himſelf in priſon ;- and that he was to apply ner 
for the benefit of the act of -parliament in fa- 
vour of inſolvent debtors © therefore the {aid 
A, , Procurator” Foreſaid, made due and Jayful 


7270 


and the haill other Nerſasb. above named, all 
creditors' to the ſaid B, to compear before the 
of ——, In their ordinary eburt- place, 

n the day of „at — - of the 

& in the forenoòn, to hear and ſee tlie ſaid 
B'depone;'1 in terms of the ſaid act of parliz 


ment. Theſe things were ſo done, in the per- aid 


ſonal-preſence of the ſaid haill fore-named * fore 
0N; Py J. 
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| on. creditors, places, dates, and year of God 
| tive before mentioned in preſence of —— 
——- witneſles ſpecially ne and n 


* 0 the ee UL» 


Infirument of intination of the modi dean, of 
an aliment of a poor Sen to his incarcera- 


t tor. 


AT "Ec. 3 A, as procmuntur for 
1 B, preſent priſoner in the tolbooth of 
—; and paſſed to the perſonal preſence of 
C, at whoſe inſtance the ſaid B is incarcerate : 

and the ſaid L, as procurator foreſaid, made 
due and lawful intimation to the ſaid C, That 
« upon preſenting of a petition to the magiſtrates 
„of the burgh of —, by B, ſetting forth, 
he was incarcerate in their tolbooth at the in- 
| tance of the ſaid C, and that he was not able 
e to aliment or maintain himſel. in priſon, and 
therefore craving they would take his oath a- 
nent bis inſufficiency to aliment himſelf in pri- 
-ſon, and modify him an alment in the terms 
(il of the :32d ad of 6th /ef of. K. William's iſt 
bar. the ſaid magiſtrates, had upon the —— 
„day of —— inftant, taken the ſaid B his oath, 
oy that he was not able to ahment himſelf in pri- 
MW fon ; and. that they having alſo conſidered the 
( ſaid petition, depoſition of the ſaid B, with the 
x allignation made by him in favour of the ſaid 
C, they allowed and modified to him the ſum 
il of —— of aliment per diem : and therefore the 
„fd A, as procurator foreſaid, did intimate the 
. orſai N depoſition, and deliverance on 
i the 
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the ſaid petition, modifying the foreſaid aliment 
to the {aid B, and proteſted, That he ſhould pro- 
vide, or give ſecurity for the ſaid ſum, to be 
paid to the ſaid B per diem, during his impri. 
ſonment, within ten days next after the inti. 
mation; with certification, if he fail to do, that 
the ſaid magiſtrates will liberate the ſaid Bout 
of their prifon, in terms of the foreſaid act of 
parliament. Which petition, depoſition, and 
deliverance forefaid, the faid A, as procurator 
foreſaid, produced and ſhewed to the ſaid C, 
and took inſtraments on the premiſſes in the 
hands of me Notary- e Theſe things 
were done, &c. 


SE CT. Ill. 


Of Inflruments of proteſtation and others relat- 
5 ng to matters of commerce and Wet 


Heſe en are of various Kinds, 

and differ as the circumſtances of the 

caſe vary: and as they cannot be circumſcrib- 

ed, I have here ſet down ſuck as moſt common- 

ly occur; and from them the Notary may be 

338 to frame ſuch other inſtruments as 

may happen to come in his way, whatever the 

caſe may bez The inſtruments here given, 
are, 


Inſtrument of 3 of bills, 
— a ſhipmaſter againſt the freighter ' 
— againſt wind and weather. 


— Inſtrument of — the buyer of ric 
; . 


Tit.! 
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tual againſt the ſeller, . 

— a maſter againſt his apprentice. 
E upon a bond of preſentation. ”- 
— 1 forcing payment of a controverted 


requiring an act to depone. 64. ona wS3> 
— - upon deforcement of a ed b. {] 


I. As to the firſt, My Lord Stair, in OR 
Iiftitutes, p. 104 informs us, That the ordi- 
nary: way of mutuum amongſt merchants, is by 
bills of exchange, or letters of credit; which 
have ſeveral ſpecialities that ariſe from the na- 
ture of the acts, and from cuſtoms, efpecially 
thoſe common cuftoms of merchants obſerved 
in cities of greateſt trade in the neighbouring 
nations. The nature and tenor of theſe bills of 
exchange is, That the drawer of the bill orders 
ſuch a merchant, his correſpondent to pay the 
ſum contained in the bill, upon fight, or at ſuch: 
a certain time, or at ſuch uſance, and that 
for value recerved ; wherein there is implied a 
mandate to the correſpondent, and an oblige- 
ment upon the drawer of the bill to make that 
mandate effectual; wherein mutuum is implied. 
If the value received by him be numerate mo— 
ney, or for any other cauſe, ſuch as delivery of 
ware; and there is in it fiftio brevis manus, as 
if the ware was ſold to the drawer of the bill; 
and the ſum in the bill was the price received, 
and delivered again in loan. There uſeth, in 
caſe of miſcarriage, ' two or three bills to be 
drawn for the ſame ſum, which do bear to be 


oft, 
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firſt, ſecond, and third bill; and the payment 
of any one ſatisfies all. The fixed form by cul. 
tom of making ule of theſe bills, is by preſent. 
ing them to hun upon whom they are drawn; 
and if he accept the bill, he writes thereupon 
Accepts, and figns it; which if it be ſimple, he 
becomes liable in the terms, and at the time 
mentioned in the bill. But ſometimes the ac. 
cepter doth qualify his acceptance; which the 
creditor by the bill may refuſe, and require ei. 
ther ſimple acceptance, or may proteſt for non. 
acceptance. But if he ſuffer the acceptance to 
be qualified, it imports his conſent, and he 
cannot proteſt for non-acceptance ; as if the 
acceptance be to a longer day than that which 
is contained in the bill; or if it bear accep- 
tance zf proviſions come betwixt and the day, or 
if ware or bulls in band do raiſe the ſum. At, 
or after the day, the bill is again preſented; 
and if payment be not then made, the credi- 
tor in the bill proteſts for not- payment; and 
both theſe proteſtations muſt be by inſtrament 
of a Notary, either for non-acceptance or not 
payment; which inſtruments, with the bill, 
make ſuificient probation, both againſt the 
drawer of the bill, and againſt him upon whom 
it was drawn; and neither witneſſes nor the 
oath of the party will be ſufficient to ſupply 
the proteſt: ſo that the inſtrument or protelt 
is not only a proof, but a ſolemnity requiſite. 
Theſe proteſts may be taken againſt him upon the 
whom they were drawn, either perſonally, or Ot 
at his dwelling-houſe; which was ſuſtained, WP"! 
8 4 though, 


nee 
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though, before preſenting of the bill, the par- 
ty upon whom it was draun was dead, 8th Ju- 
ly 1664, Kennedy contra Hutchiſon. | 
' Proteſting in general is a profitable remedy, 
whereby we commonly preſerve our right en- 
tire; and in bills of exchange it is an eſſential 
piece of diligence, that cannot be diſpenſed 
with, or ſupplied by witneſſes or oath of par- 
ty, or by any other act. Bills are either pro- 
teſted for not- acceptance, or for not- payment, 
or the like. The deſign whereof is only to 
agnify to the drawer, that the poſſeſſor of the 
vill did his duty in duly requiring acceptance 
Wor payment; but that the perſon drawn upon 
vas either unwilling, or not to be found, or in- 
solvent; and thereby to make the drawer lia- 
ble: for there is always action competent to 
the creditor in the bill aga ntt the accepter, 
whether it be proteſted or not, though without 
that formality he cannot have ſummary dili- 
| Weence. NY . 

The form of proteſting bills varies in diſfe- 
rent places. In France, 1t muſt be done by 
two Notaries, or one Notary and two witnel- 
ſes, or by a macer or ſerjeant with two wit- 
neſſes. At Venice, bills are proteſted only by 
the ſeryants of the college of commerce, and 
then entered in a particular regifter, pa- 
tent to all merchants: In fairs, or markets, a 
Notary, or ſome other authoriſed perſon, does 
the buſineſs of proteſting, and regiſtrating theſe 
proteſts. In England, the perſon to whom the 
bill is payable, bis ſervant, agent or aſſignee, 

cauſeth 


oa wo. - 


ow 5 CD Hs RCÞ 
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oauſeth it to be proteſted by a Notary- public; ¶ ye: 
and, in default of ſuch Notary, by any other ma 
ſubſtantial perſon of the place, in the preſenceMWco 
of two or more witneſſes, betwixt ſun and ſun - 
or ſun rifing and ſetting, when ſhops are ge. ¶ ſec 
nerally open, or the courts of juſtice ſitting¶ cou 
But, with us, all proteſts are only made by tak.Wney 
ing inſtruments in the hands of a common No. inc 
tary againſt the party, either perſonally, or trar 
his dwelling-houſe, or lodging where he live, 
or where he died; unleſs a bill is to be proteſſ. 
ed for not- payment; in which caſe it ſuiliceth 
to proteſt at the place of payment mention. 
ed in the bill, though the Is pgs reſide na 
there. 
Since the commerce of this country begat 
to extend itſelf, tranſactions upon bills of ex 
change, properly ſo called, have of cont: 
quence become more numerous, and their ei 
fect more important, than when our trade wa 
confined within more narrow limits. Th 
may be the reaſon that, in former editions d 
this book, the forms of proteſting bills har 
been ſo ſhortly treated of; and, in order ts 
remedy this defect, it is propoſed to give: 
brief account of the nature of bills both inlan 
and foreign; which will the more natural. 
lead us to lay down the neceffary forms of ne 
gatiating and proteſting them, in the differed 
cafes which may occur, of drawing, accepting 
non: accepting, or indorſing. And it becom 
the more neceſſary to give the reader the 
tormation propoſed, as, within theſe vey 0 
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years*, a moſt material alteration has been 
made upon the law relating to bills in this 
country. 
A bill of exchange, in its proper ſenſe, is a 

ſecurity invented by merchants, in different 
countries, for the more eaſy remittance of mo- 
ney from the one to the other; which has 
ſince ſpread itſelf into almoſt all pecuniary 
tranſactions. It is a deed or obligation, which, 
on the account of commerce, is peculiarly fa- 
youred by law and may be defined, A man- 
late or requeſt from one perſon to another, 
defiring him to pay a ſum therein named to a 
third perſon on his account, either upon pre- 
enting of the bill, or within a time ſpecified 
in the bill. This mode of conveyance or re- 
mittance of money from one place to another 
ſeems to have been eſtabliſhed in Europe to- 
wards the end of the 14th century, when the 
ews and Lombards were baniſhed from 
rance and England, on account of their uſury 
nd vices, and who fell upon this ſcheme, to 
raw their effects after them into thoſe coun- 
ries where they had taken refuge. The inven- 
ion, wherever or whence it ſprung, has been 
of infinite benefit to the commercial world, 
and opened an intercourſe between diſtant na- 
ions, equally advantageous to the merchant 
nd to the traveller. In common ſpeech, ſuch 
: bill is frequently called a draugh: ; but a bill 
exchange is the more legal as well as mer- 


cantile 


Aa 
Act 12mo Geo. III. 


Part. Ii 
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cantile expreſſion, It is called a bill of ex 
_ Change, becauſe the money is given in ex. 
change for the bill, and the money paid is 
compariſon to that to be received in the coun. 
try where it is payable. The perſon why 


writes this letter, or bill, is ſtiled the drawer; _ 
and he to whom it is written, the drawer .. 
and the third perſon, to whom it is made pay. ae 
able, the payee, or porteur. Thus, it is e at 
dent the porteur or creditor in the bill ha... 
double ſecurity for his money ; he has the Jays 
drawee, and failing his accepting or paying eie 
he goes back upon the drawer ; which, in ti... 1 
mercantile ſtile, is called recourſe. But the he 
porteur has not only a right to receive pa. p 
ment, but a right to aſſign his property in to th 
bill, which is termed indorſution; and thifly , 
whether the bill bear payment to be made ann 
Him or order, or not. The perſon making t 
_ aſſignment is called the inder, the aſſign there 
is called the indor/ve, who comes in the fi he 
right and place of the indorſer, and as ur. 
may receive payment or indorſe the bill; ment 
that it may paſs to another, and fo on in inf. 
tum; and, as a ball of ſnow is increaſed 1. f 
rolling, ſo, by paſſing from hand to hand, t!: 
ſecurity of payment of the bill is more int, a, 


to the poſleſſor, as not only the drawer, bu 
every indorſer, is jointly and ſeverally liabl 
to him in payment and recourſe, unle1s in tit 
caſe where the indorlation bears without " 
courſe. 

£9 preferye his ſecurity and recourſe ag 
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1! concerned, the creditor in poſſeſſion of the 
ill muſt take ſuch neceſſary ſteps as are pre- 
cribed by law, or the practice of merchants ; 
he laſt of which is of great weight in matters 
*trade and commerce. This procedure 1s 
alled negotiating the hill ; and if the bull be 
ot duly negotiated, the creditor loſes his re- 
ourſe. An example of this will be ſufficient. 
at London draws a bill for 1001. upon his 
orreſpondent B in Edinburgh, payable ten 
lays after date to C or order, for value re- 
eired: C indorſes the bill to D, who preſents 
he bill to B for acceptance, which is refuſed. 
che bill is then given to a Notary-public, to 
de proteſted for non-acceptance, who muſt go 
o the houſe or perſonal preſence of the drawee- 
B, or, in caſe he has no reſidence in town, or 
annot be found out, to the market-croſs, ſome 
allo go to the Exchange coffee-houſe, and 
tere proteſt the bill. If B can be found, and 
Wt he give a reaſon why he will not accept, 
ſuch reaſon ought to be inſerted in the inftru- 
ment; which, in the caſe alluded to, may run 
tus: $ | Obſerve, a full and verbatim copy of 
Ile bill and its indorſations is prefixed. ] 


At Edinburgh, the — day of I792 
years. Which day the principal bull, 
whereof what is prefixed is a true copy, 
was by me Notary-public, at the requeſt 
of D holder thereof, preſented to the 
aid B for acceptance; who anſwered, 


that he would not accept the ſame, as 
A a 2 he 
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. he had no value in his hands: where. 

upon I proteſted the faid bill, at the in. 

ſſtance of the ſaid D, indorſee thereto, 
againſt the ſaid B, for non-acceptance, 
and againſt the drawer and indorſer, 
jointly and ſeverally, for recourſe, ex. 
change, re- exchange, coſts, intereſt, and 
expences, as accords. Whereupon in- 
ſtruments were taken in my hands, in 
preſence of —— and ; witneſſes 
ſpecially called and required to the pre. 

miſſes. Premifſa atteſtor. 

fn 1445 J. B. N. P. 


If the drawee have any other reaſon for 
non- acceptance, than not having value in hi; 
hands, let that be marked in the inſtrument; 
or if, as ſaid above, he cannot be found, the 
inſtrument muſt bear ſa; and that the Notary 
went to the market croſs and Exchange coffee. 
houſe of Edinburgh, and, upon . could 
not find him, therefore proteſt, &c. This 
proteſt taken, and the — intimated by 
the holder of the bill to the drawer or laſt in- 
dorſer, within fourteen days after the date of 
the proteſt, ſaves recourſe to the creditor 
againſt the drawer and indorſers; and he may 
put his proteſt in the regiſter, and charge 


| — with horning for payment jointly and ſe- 


"I — 4B happens, that a friend of the 
drawer's, or of ſome of the indorſers, hearing 


of the refuſal of acceptance, offers to il 
III, 


r 
$ 
, 
: 
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bill, for the honour of his correſpondent, un- 
der proteſt and act of honour; or perhaps 
the drawee himſelf, when; he has no value of 
the drawer's in his hands, allows a proteſt to 
go for non-acceptance; after which he ac- 
cepts it under proteſt, for the honour of the 


drawer; which ſaves. recourſe againſt the 
drawer. In this caſe, the inſtrument of proteſt 


runs thus-: | | 
[The bill prefixed. ] 


At Edinburgh, &c. which day the principal 
bill above copied was by me Notary-pub- 
lic, preſented to the ſaid B for accept- 
ance ; who anſwered, that he would not 
accept thereof, having no value in his 

hands: whereupon 1 proteſted, Cc. (as 
in the former inſtrument) as accords. 
And thereafter appeared E, who offered 
to pay the ſaid bill for the honour ef the 
ſaid A the drawer, and accordingly paid 
the ſame, under proteſt, that the ſaid 
A, and the ſaid indorſers, ſhould be 
liable to him in repayment, recourſe, ex- 
change, Sc. and thereupon took inſtru- 
ments, Oc. ED FEET Tongs Ling 


This proteſt and intimation of the payment 
ought to be ſent as ſoon as poſſible to the per- 
lon for whoſe botiour payment has been made; 
ind, by this procedure, recourſe is fayed to, 
the payer under proteſt. oo 

| Aa 3 Hitherto 
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Hitherto of proteſts for non acceptance. 
Ferne yment may run thus: 
[Bil * 


At Edinburgh, 


the — day — 
1592, Which day the al bill 
above copied was by me — 


where payable, duly proteſted, at the 
deſire and inſtance of the ſaid „ in- 
dorſee thereto, againſt the ſaid accepter, 
for non-payment thereof, and againſt the 
drawer and indorſers, jointly and ſeveral. 
ly, for recourſe, ,exchange, and re-ex- 
change, and againſt all concerned, for 
eoſts, intereſt, and expences, as accords 
whereupon inſtruments were taken, Ge. 
In prefence of, Cc. 

F no place of payment is mentioned in the 
+bill, then the Notary muſt go to the debtor's 
 honle, or find him perſonally ; or, failing theſe, 

to the Croſs and Exchange coffee-houſe ; or, if 


de be out of Scotland, to the market-cxoſs of 
Edinburgh, pie 
de 


er and ſhore of Leith. It muſt 
— obſerved, that, in all caſe 
where bills are proteſted, in order to ſave re- 
edurſe, the proteſt muſt be taken within three 
| days after the day upon which the Þill fall 
due. That ſpace is called days of grace, 3s 
t being allowed by the practice of merchants, 
as a fayour to the creditor. If the laſt day of 
grace happen to fall on a Sunday or lioliday, 
the bill muſt be proteſted: on the Saturday a 


preceding, 
day preceding | — 
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Promiſſory notes are, by the late ſtatute 
20th Geo. III. chap. 72. entitled to the fame 
privileges as bills. Bills, foreign and inland, 
are put upon the ſame footing; and their dura- 
tion, which from the deciſions of the court 
ſeemed undetermined, is limited. But, for 
more convenience to our readers, that part of 
the ſtatute relating to bills and promiſſory notes, 
is ſubjoined. b 

It is enacted, © That from and after the 
« 15th day of May 1772, the ſame diligence 
and execution ſhall be competent, and ſhall 

proceed upon promiſſory notes, whether ho- 
* lograph or not, as is provided to paſs upon 
„ bills of exchange and inland bills, by the 
« law of Scotland ; and that promiffory notes 
e ſhall bear intereſt as bulls, and fhall paſs by 
«* indorſation; and that indorſees of promiffory 
notes ſhall have the ſame privileges as indor- 
« ſees of bills in all points. 

lt is enacted, « That no bill of exchange, 


or inland bill, or promiſſory note executed 


after the 15th day of May 1772, ſhall be of 
* force, or effectual to produce any diligence, 
or action, in that af Great Britain called 
« Scotland, unleſs fuch diligence ſhall be raiſed 
and executed, or action commenced thereon, 
* within the {pace of fix years from and after 
* the terms at which the Tus, in the faid bills 
* or notes, became e 
It is enafted, * That no bill of exchange, or 
inland bill, or 4 note, which has 


been, or ſhall be 1 


* 15th 
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- effectual to produce any diligence or action, 


© unleſs ſuch diligence has detimi or ſhall be 


railed, or action has or ſhall be commenced 


thereon, before the expiration of ſix years, 


from and after the ſaid 15th of May 1772. 

Providing always, That no notes, com. 
monly called. bank notes, or poſt bills, if. 
ſued, or to be iſſued, by any bank or bank- 
ing company, and which contain an obliga- 
tion of payment to the bearer, and are cir- 
culated as money, ſhall be comprehended 


* under the aforeſaid limitation, or preſcrip- 


tion; and that it ſhall and may be lauful 


and competent, at any time after the expi. 
ration of the ſaid fix: years, in either of the 
caſes before mentioned, to prove the debts 
contained in the ſaid bills and promiſſory 
notes, and that the fame are reſting and 


owing, by the oaths or writs of the debtor. 


It is enacted. That the years of the mino- 


, rity of the creditors in ſuch notes or bills, 
_ + ſhall not be computed in the ſaid fix years. 


It is enacted, © That all inland bills and 


promiſſory notes ſhall be proteſted in like 
manner as foreign bills, before the expira- 
tion of the three days of grace, otherwiſe 
there ſhall be no recourſe againſt the drawers 
or indorſers of ſuch inland bills, or againſt 
the indorſers of ſuch promiſſory notes; and 
it ſhall be ſufficient to preſerve the ſaid re- 


courſe, if notice is given of the diſhonour 


| W fourteen days after the proteſt is ta- 


66 « ken, 
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— — — — - - 
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ken, without prejudice to the notification 
of the diſhonour of foreign bills, to be made 
within ſuch time as is required by the uſage 

and cuſtom of merchants. 
It is enacted, © That from and after the 
* faid 15th day of May 1772, ſummary exe- 
+.cution, by horning or other diligence, ſhall 
paſs upon bills, whether foreign or inland, 
and whether accepted, or proteſted for non» 
acceptance, and upon all promiſſory notes 
' duly negotiated, not only againſt the ac- 
© ceptors of fuch bills, or do of ſuch 
notes, but alfo againſt the drawers of ſuch 
bills, and the whole indorfers of the ſaid 
bills and notes jointly and ſeverally, ex- 
cepting where the indorſation is qualified to 
be without recourſe, ſaving and reſerving to 
the drawers or indorſers their reſpective 
claims of recourſe againſt each other, and 
1 the ſame, according to 
W. | 
It is enaQed, © That from and after the 
' aid 15th day of May 1772, ſummary exe- 
' cution, by horning or other diligence, ſhall 
de competent to the indorſee of a bill, al- 
though the proteſt is not in the name of the 
indorſee craving the diligence; and although 
the bill is not re-conveyed to him by indor- 
tion, if he produces a receipt for the value 
by act of honour, or a miſhve letter from 
the proteſting indorſee, mentioning the diſ- 
honour, agreeable to the practice of mer- 
chants in returned bills. | 
It 
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It is enacted, ©& That the preſent act ſhal! of 

* continue, and be in force for ſeven years, 
from the ſaid 15th day of May 1772, and hu 
to the end of the then next ſeſſion of par. 
„ liament, and no longer.“ Which act i; da 
made perpetual by 23 Geo. 3d, cap. 18. 11 
II. When ſhipmaſters let out and freight lau 
their ſhips to — for tranſporting mer. 


chandiſe to ports beyond ſeas, or coaſt wiſe ul 
from one port to another, they are bound to 0 


lie and remain à certain number of work. 
weather lie- days at the loading - port, for tak-¶ pu 
ing in the freighters goods — merchandiſe, the 
and the agreed number of the ſaid days at MW mn 
the unloading-port, for livering the outward le 
cargo, and loading and taking in the inward: ef 
and if the merchants have, not their goods boy 
ready to be put on board, and thereby detain the 
the ſhip and crew beyond the agreed time, the 
maſter proteſts a the freighters for de. 
murrage, and that they be liable to him for the 
ſums of money ſtipulate by the charter - part) 
to be paid for each day he ſhall be detained 
oyer the lie- days agreed upon, and takes in. 
ſtruments in the hands of a Py "7 HE 
as follows. (*; 


Hüten by the ter of a Pip dint the 
 freighters, for. the penalty ſtipulate by the 


Ke art. 


T and within the port and harbour of 
——, aboard the good ſhip called —, 


of 


of 
of 
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of which A, ſhipmaſter in , is preſent maſ- 
ter, the —— day of ——, one thouſand ſeven 
hundred and ninety-two years, and of his Ma- 
jeſty's reign the thirty-ſecond year. The which 
day, in preſence of me Notary-public, and 
witneſſes ſubſcribing, compeaxed perſonally the 
ſaid A ſhipmaſter aforeſaid ; having a char- 
ter-party, of the date the —— day of 
laſt bypaſt, betwixt the ſaid A, and B mer- 
chant in —— ——; by which charter- party, ex- 
hibited and delivered to me the faid Notary- 
public by the ſaid ſhipmaſter, the ſaid A, for 
the ſums of money, and other preſtations there- 
in and after mentioned, did ſet and to freight 
let the ſaid ſhip called the , of the burden 
of tons, or thereby, to the ſaid B, and 
bound and obliged him, his heirs, and others 
therein mentioned, to have his ſaid ſhip, in rea- 
dineſs, in good order, and ſufticient condition, 
wind and water tight, with float-boat, cables, 


anchors, maſts, ſails, tows, oars, and all other 


neceſſary apparelling, with a crew of ſkilful and 
able-bodied ſeamen, and victuals ſufficient for 
plying the voyage under written, and that 
within the ſaid port and harbour of , be- 
twixt and the day of ——, then next, 
and now laſt bypaſt, and there to remain for 
the ſpace of —— work-weather lie-days, and 
in that time to receive and take on board the 
laid ſhip her full loading of corns, or ſuch o- 
ther goods as the ſaid B, or any others in his 
name, ſhould put on board ; and immediately 
after the ſaid ſhip ſhould be fully load, (wind 

| | and 
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and weather ſerving), to fail from the ſaid por 
and harbour of ; and to tranſport the ca: 
go aforeſaid directly to the port and harboy 
of —— in ——, and there to lie the ſpace a 
—— work-weather le-days, for unloading the 
{aid outward cargo, and receiving and taking 
in a loading of ——, and thereafter to ai 
with his {aid ſhip from the ſaid port and hat. 
bour of ——, and tranſport the faid in. 
ward cargo to the port and harbour 
e, lie and remain for 
the — Work-weather lie-days, fir 
M and unloading the ſaid inward cargo; 
and the ſaid A bound and obliged him, h 
heirs and ſucceſſors, that he ſhould do his ut. 
moſt and py i of ſailing and tran 
porting his ſaid ſhip and cargo, in loadi 
| = unloading the ſame, at the * 
above written; and that he ſhould not ſuffer 
any 5 aj thereof to be ſpoiled, damnified, en 
bezzled, or otherwiſe away taken, by , himſe 
or crew, or by and through the fault, neglet 
or negligence of himſelf, or his ſailors an 
crew; and to load and unload the outwan 
and inward cargoes above mentioned, and 1 
deliver the ſame to the ſaid B, or any havin 
his order and commiſſion, at the ſeveral pon 
above expreſſed, within the ſpace. of —— day 
after the arrival of the ſhip, in good order and 
condition, ſea-hazard excepted allenarly ; fo 
the which cauſes, the ſaid B bound and oblig 
ed him, his heirs, executors, and ſucceſſors, . 
make good and thankful payment to the JaWdate 
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A, his heirs, executors, or aſſignees, of the ſum 
of, in payment of his freight, within 
the · pace of —— days after unloading of the 
faid cargo of , at the ſaid port and harbour 
of ——; and further, to make payment to 

the ſaid A and his foreſaids, of the ſum of ——, 
in full and complete payment of freight for 
outward and inward cargoes, and that within 
- — days after the arrival of the ſaid ſhip with 

the inward cargo of —— at the ſaid port and 
harbour of — —, but longer delay, with the 
ſum of —— money foreſaid of liquidate expen- 
ces for each term's failzie, and annualrent of 


of payment above written until payment of 
the ſame; and further, to pay to the ſaid A, 
the ſum of „in name of caplagan, with 
pewage, rowage, and petty” pilotage, and all 
other port-duties, conform to the cuſtom of the 
ſea: attour, the ſaid B bound and obliged hita 
and his foreſaids, to pay to the ſaid A and his 
foreſaids, the ſum of —— money foreſaid for 
each day he ſhould be detained through his 


attour the lie-days above expreſſed: and both 
the ſaid parties bound and obliged them and 
their foreſaids, to obſerve, fulfil and imple- 
ment their ſeyeral parts of the premiſſes hinc 
nde to others, and the party-failzier to pay to 
the party-obſerver, or willing to obſerve his 
ligWpart thereof, the ſum of ——, by and attour 
, pertormance ; as the ſaid charter-party, of the 
Mate foreſaid, more fully bears, Aſter public 
; Wwe 4 reading 


the ſaid haill freight from the reſpective terms 


default, at the reſpective ports above written, 
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reading of which charter-party, in preſence ¶ i 
the witneſles after named, the ſaid A held 
forth and repreſented, Fhat, in terms and im. 
-plement of the charter- party above recited 
he, with his ſhip and crew, did arrive in the 
{aid port and harbour of —:, upon the —- 


day of —— current, which he notified to the 

ſaid B, [or C his factor J; and that he was rea. 

| dy to receive and take on board the ſaid load. 
| ing of —— ; but the ſaid loading not beingliſh 
| put on board, albeit the he-days above men 
tioned be run out, therefore the ſaid A protet: 
ed againſt the ſaid B for breach of charter-par. 
ty, and that he might not only be liable to hin 
for the ſum of — for each day he ſhall hercat. 
ter be detained, but alſo for the penalty abore 
.expreſlled, incurred by him through failzie, an 
of all other coſt, tkaith, damage, and expen 
ces, he, his ſhip, or crew, ſhall happen to ful 
«tain by and through his being detained long 
er than the lie-days above ſpecified. Where 
upon and all and ſundry the premiſſes, th: 
ſaid A aſked and took inſtruments in the hand 
of me the ſaid Notary-public ſubſcribing 

_ Theſe things were done betwixt the hour 


- and —— before | or after] noon, placWpaſle 
day, month, year of God, and of his Majeſtj f th, 
reign, reſpective above written, before and Wuftic 


preſence of D, E, F, and G, witneſſes to tity) of 
haill premiſſes ſpecia!ly called and require ent- 
Oc. 1 | he ſe 
III. Maſters of ſhips do not only prot«er a 
| ſometimes againſt their freighters, but lik Ahe p. 
| \ wi 
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viſe againſt wind and weather. For if a vio- 


chen at ſea, and the maſter and ſeamen, for 
aving the ſhip, their own lives, and a part of 
he cargo, throw overboard ſome of the goods, 
hen the maſter uſually proteſts againſt the 
ſtorm, wind and weather, at the mainmaſt ; as 


ub, if a ſtorm happen, and the water thereby 
et into the hold, or damnify the goods, the, 
maſter, in like manner, proteſts at the main 


maſt againſt the ſtorm, wind, and weather, and 
akes ſome of the crew witneſſes, and in either 
f theſe caſes, as ſoon as he comes to any port 
or ſtation, he comes aſhore, and brings his 
tnefles along with him before ſome magiſ- 
retrate or juſtice of the peace, and a Notary-pub- 
lic, and cauſes the witneſſes depone upon the 
xt; and the deponing witneſſes together 

nth the judge, do ſign this inſtrument along 
ith the Notary and his witneſſes. - - 


0 Inſtrument againſt wind and weather. 


T ——, &c, compeared A, maſter of the 
good ſhip called the , and with us 
paſſed to the perſonal preſence of B, provoſt 
df the burgh of ——, and one of his Majeſty's 
Juſtices of the peace within the ſhire Cor coun- 
y] of ——, and there held forth and repre- 
reeented, That whereas the ſaid A, as maſter of 
be faid ſhip, had ſailed with her in good or- 
ler and condition from the port of ——, for 
he port of ---—, and in his paſſage, upon the 
| BB b 22 , —— day 


tent ſtorm ſhall happen to a ſhip and crew, | 


290 The Office of a Notary-public. Part II. 
—— day of —— laſt bypaſt, about the how 
of ——, in the latitude of —— degrees and 
—— minutes, there aroſe and happened a pro 
digious ſtorm of wind (a) and rain, which” 
continued for the ſpace of; and the ſhip 
being in imminent hazard, and ſeveral time 
near overſet, he the ſaid maſter, having ad. 
viſed with the mate and crew, found and con. 
cluded there was no way or means, in human 

robability, could be fallen upon to ſave the 

ip. mens lives, or cargo, but by lightening 
the ſhip, and throwing ovet ſome of the heary 
goods; and accordingly he the  faid © maſter, 
mate, and crew were neceſſitate, to preveit 
ſhipwreck, to throw over the following goods 
diz. | Here the goods, and their ſeveral mt 
whereby they are diſtinguiſhed, are mentioned 
bon n ; whereupon, 


(a) If the inſtrument be taken againſt wind and ver 
ther, when by reaſon of the torm water beats into the 
hold, and damnifies the goods, ſay, © blowing from north 
** eaſt to weſt and by north, which had driven the ſhip up 
«« op the ſhore along the coaſt from to , bit 
| © he nct, for prefervation ef the mens lives, ſhip, and cargo 
carried as much fail as the ſtorm of wind world poſſib 
© allow, to clear the leeward ſhore,and get into an harbom i. 
„which laid the ſhip ſo along, and the ſea making. ( 
' © paſſage over ber, made him the ſaid maſter afraid ok 

« damage in the bold, whereupon, in preſence of the mat * 8: 
nnd crew, he proteſted at the main maſt againſt the a 
e and ſtorm of wind aforeſaid, about of the clod 
that afternoon : after which he with no ſmall difficuly 
«+ pot into the harbour of —— , where ſhe now lies: at 
& the ſaid A, ſhipmaſter foreſard, for verifying what v. 
** above repreſented, adduced and preſented, c.“ at 
the above luſtrument. EB 
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whereupon, in preſence of the mate and crew, 


he proteſted, at the main-maſt againſt the wind 
and ſtorm, and that it was the greateſt hazard 


and neceſſity made him lighten the ſhip, and 


throw over the goods above mentioned, and 
that therefore he and his crew might be. free 
of the damage and loſs therethrough ſuſtain- 
ed, in regard it could neither be imputed to 
any defect or fault in the ſhip or mariners, but 
allenacly - to the ſtorm; and, for verifying 
what -< above repreſented, adduced and pre- 
ſented C, D, and E, three of the mariners 
then on board the ſhip with him, and defired 
and crayed that the ſaid. B might call the wit- 
neſſes by their names, and take their oaths 
and depoſitions upon the facts above repre- 
ſented. And the ſaid B having accordingly - 
called the ſaid C, D, and E Noerally, and 
they being all ſolemnly ſworn and examined 
anent the facts above repreſented, they de- 
poned, That the, facts above related by the 
laid A, ſhipmaſter aforeſaid, were real, juſt, 
and true, and that was the truth as they 
ſhould anſwer to God. Whereupon- (a) the 
| "Kb. faid 


() If it be againſt the ſtorm when water heats into o Abe 
bold, and damnifies the goods, ſay, “ the faid A of new a. 
* gain-proteſted againſt the ſtorm and wind, and that if a- 
** ny damage has happened by water getting into the hold, 
'the and. his crew might be free thereof, the ſame not be- 
ing occaſioned by any inſufficiency of the ſhip, or fault 
* ornegle& of the maſter and crew, but merely by the vio- 
* lence of the ſtorm ; and thereupon. took 1 
* &c.” as abore. 
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faid A of new again ptoteſted dgainft the ſaid 
ftorm, and that + An fs crew ine be free 
of the nag arid lol of the goods thrown 
board, as faid is, in regard the lighten. 
of the ſhip, by throwing over the ſame, 
was abſolutely 1 for enting ſhip- 
- «ryreck, and ſaving the mens lives and remain. 
der of the cargo; and — took inſtru- 
ments in the hands of ine Notary-public ſub- 
ſeribing. Theſe things were done, &. 


Iv. When ah hetitbr fells any quantity of 
victual, there is a contract figned by hith and 
the buyer, by which the heritor ſtands bound 
to deliver the quantity fold, by a certain day, 
at the port or certain place agreed upon, to 
fhe buyer, or any having his order, and to pay 
ſum agreed upon fot e each undelivered boll; 
and, on the other band, the buyer becomes 
bound to pay the price at the time agreed 
upon, wit annualrent after the term of pay- 
ment, and that under à penalty: and if the 
ſeller fail to deliver all or any of the victull 
at the time limited, then the buyer proteſts 
- Againſt him for the penalty due for each unde- 
| Iiyered boll, and all other ene 3 as in the 
PONG e 5 | 


D. 


* 


22 


* 


tie . eee, eme 194 


rumen! the page of vil ain rhe Aller 


T the bargu a Cc: compeared 
I perſonally A (a), and with us paſſed to 
de pier of the faid burglt of (5), where 
he quantity of victuul under written was de- 
werable in manner after ſpecified; having, 


F 


day of — laft- by paſt, made, paſſed, 
ul perfee betwixt the find A tad B'on the 
ne and other part > Bed) 1d the ſaid B (for 
ie cauſes therein uuf Id and ditpobed 
v the ſaid A, — „. —.— or aflignees, 
aud haifl the number and quantity of —— 
dolls well:dight bear, and bolls 
d — 6at-meal,' therebant-fuff and 
; Nrarket· ware, of the gtowth of the lands of 
, crop and yenr of God — ; which 
umber and quantity of —— bells of bear, 
$0 ae Yale bf Ie UE Ohs r 
and crop foreſaid, the ſaid B bound and 
ed him, | his heits, executors; and 4— 
o delwef to the ſaid A and his forefaids, or 
iny perſon having his or their order and oo. 
nion, upon the piet of the faid burgh of 
Bb betwixt r 


(es, bless is, th hating Pes e 
tommiſſion from A, to receive the quantity of victual 
n 

« the granaries rs * | 
28. «within de kate id be of the 


N 


r. 4 contract of victual, of the date the 
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OR within the time limited, thereh 


foreſaid. more fully bears. After public read 


haill quantity above — [or 
bolls bear, and 


—— then next, now current; and that » 
follows, iz. Tbe, bear, with the met ani 
meaſure of the ſaid burgh, and the meal u 
eight ſtone weight ger boll ;! and the ſaid } 

in caſe of not delivery of the victual abox 


hi 
f 


bound and obliged him and bis foreſaids, u 
pay to the ſaid A and his foreſaids, the ſum g 
—— Sterling for, each undelivered bol 
of the ſaid bear, and money foreſai 
for each undelivered bell of the meal aboy 
mentioned; as the {aid contract, of the date 


ing of which contract above written, by me 
the ſaid , Notary-publicy ane of the 
witneſſes after named, the ſaid A (a) repre 
fented; That, notwithſtanding of, the contrad 
above mentioned, and that, he had given notice 
to the ſaid B, that he was ready, willing, and 
attending, ta receive from him the quantity 
victual aboye mentioned, and that this was the 
laſt day of the time limited; yet  neverthe. 
leſs — the {aid B had, failed = deliver the 


bolls me And 
therefore the ſaid A ( proteſted againſt the 
faid B for breach of contract, and that he 
might be liable for the ſaid ſum of - fit 
each undelivered boll of the bear, and 


money foreſaid foe. each. dee boll 


Or « 8. as. procurator, and in n d. 
i Or, « 0. "as procurator forelaid.“ aye | 1 . 
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he meal above mentioned; and for the penalty 
the contract, and dor all other coſt; ſſcait l, 
— ſuffered o to be ſuffered through 


be faid B his not implementing the ſaid con- 
t ; and thereupon took inſtruments, c. 


© 4 


at 2 

and 
al af 
d 
bow 


rebyMrheſe things were done upon the pier of the 
8, U * ua detwint the hours of 
mae — ee Den 858 day 


v. are «likewiſe wken by wad, 

date againſt their a es and their caution- 
for the breach of one or other of the parts 
m mw indenture, and for the penalty, and 
r damages the A ben may RO by the 


1 6 failure. 4 l 2 f 
ra | 
15 ranent a Uu aha Bis apprentice tr 5 


N A i = Lat 
che. AT. ”" "compeared perſonally A, aithis 


his own dwelling-houſe in ——, having, 
&c letters of indenture, made and alled be- 
twixt him on the one part, and B, Fawfal fon 
to. C of , with conſent of the faid C his 
laid father, and the Taid C, as burden-ta 
and cautioner for his ſaid ſon, on the other 
part, dated at , the — day of —— 
years ; whereby (for the cauſes therein ſpeci- 
bed) the faid 1B became RAPP, and fer. 
| ; | vant 


Flor. 60 within the PLS, or . 4 the faid 
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vant. to the ſaid A in his art, calling, and em. on 
ployment of , for all the days, ſpace, aui ile 
years of ——, full and complete years, next 
and, immediately following after his entry {prot 
which is thereby declared to have been and 
begun, Ce. [Here take in the obligatory pan 
of the indenture upon the apprentice and cui. 

tioner, then ſay j, as the ſaid indentures more 
fully proport: which indentures above written 
the ſaid A did exhibit, preſent, and deliver u 
me the ſaid Notary- public, to be openly real 
in preſence of the witneſſes under written; 
and which, accordingly I did. After reading 
and publiſhing whereof, the ſaid A did repre- 
ſent, in ꝓreſence of me and the ſaid witneſſeʒ 
That the ſaid B had moſt wilfully failzied and 
contravened all his parts and preſtations of the 
faid indentures, in ſo. far as [Here inſert the 
particular breaches, and then ſay], And ther- 
fore the ſaid A proteſted, That the ſaid B, and 
C his father and cautioner aboye written, may 
not only be liable to him in the apprentice. 
fee, and liquidate penalty contained in the 
faid indentures, but alſo for all coſt, ſkaith, 
damage, and expences he may any wiſe ſuſtain 
or incur through the ſaid B his breaking li 
indentures, in manner particularly above ex: 
preſſed. **'Whereupon, &. 4 


VI. If a meffenger ſhall, by virtue of let. 

ters of caption, apprehend a debtor, and 
thereafter give him ſome time to pay the 
debt, upon ſome reſponſal perſon's granting 
8+, $93 - S$7TLQG TJ 1 | 8 1 . an 


_— 
— 
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ond to preſent him at a fixed day, or other- 


J riſe to pay the debt; and if at the fixed day 
ric debtor compear not, then the meſſenger 
r5{Wrotelts the bond | againſt hini and his cau- 


ioner; and thereupon the cautioner becomes 
Wound and liable for the debt, and may be 
arced to pay by letters of horning upon the 
ond of mem and inſtrument. * ALY 
"S$S1F*1 


Iftrument upon'a bond C preſentation, 
11 —. oe. — peared 


en perſonally A, 
ing \ meſſenger, to whom the bond of preſen- | 
re. Nation after mentioned is made and granted, 
ey nd with us paſſed to the houſe of B, the 


lace of preſentation under written, having, 
c. (a) a bond of Dee made and 
granted by C as principal, and for and with 
im D. as cautioner, ſoverty, and full debtor 
or him, of the date the —— day of —— 
ears; whereby (for the cauſes therein ſpeci- 
ed) the ſaid C and D, principal and cautioner 
oreſaid,” bound and obliged them, conjunctly 
and ſeverally, their heirs, executors, and ſuc- 
eſſors, either to enter and preſent the ſaid C 
riſoner to the ſaid A meſſenger, or any other 
eſſenger having the letters of caption therein 
ontained, and chat within the Wee 
. of 


00 ® The bond of e within written ; which 
bond he delivered to me Notary public, to be read and 
' publiſhed to the witneſſes, preſent ; which I did : and 
% ke Sc.“ if the inſtrument i is on the back of 
the ; 


"_ 
F 
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ol the ſaid B. within the burgh of . upa 


execution, protection, or any other dilator 


to further execution, by incarceration or other. 


for not payment- making to him of the ſum d 
—— $terling money of principal, er 


# 9 4 Wann Lt) n ys 1 * 7 * - 4 
1 * ” * 
Rs —2— „„ „ͤ„«„„«ͤ4 on NS 


they bound and obliged them, conjunctly and 
ſeverally, and their foreſaids, thankfully ul 


heirs, executors, or aſſignees, all and haill t 


foreſaid ſum of — money foreſaid of privWnoot 
-cipal, with the ſum of | 


by gone annualrents of the ſaid principal fu 


this day, betwixt the hours of and 

upon the town- clock of the ſaid burgh, the 
afternoon of the ſaid day; and that without 
any expede ſuſpenſion, paſſed bill, or fiſt ¶ Nun 


ſtop, or impediment whatſoe ver, which might 
any wiſe ſtop, binder, or impede the putung 


wiſe, the letters of caption therein mentione( 
raiſed at the inſtance of E, againſt the ſaid (Mio 


of liquidate expences, and certain bygone u 


nualrents of the faid principal ſum refting u pre 


paid, ſpecified and contained in a bond at 
obligation made and granted by the ſaid C en 
the ſaid E, dated. regiſtrate in ther. 
books Of ,—, th day of ; ——, and nk no 


the letters of horning and execution ther NO 


following upon the ſame : or otherwiſe, in ca ire 


they ſhould happen to fail in all or in ape. 


part of the premiſſes, then and in that cak 


content, pay, and deliver to the ſaid E, tene 


money tore 
ſaid of neceſſary expences, expended by tunWproc 


in doing diligence upon the ſaid bend, 1 h. 


gether with the ſum of money foreſaid i o 


Teſting 


— — 
— 4 


_— — — 
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ſting at the date of the ſaid bond of preſen- 
ation; extending, the faid principal ſum, by- 
zone annualrents, and neceſſary expences 
zbove mentioned, at the date foreſaid, to'the 
um of; and that betwixt and the term of 
— next to come, but longer delay; with 
he ſum of money foreſaid of liquidate 
xpences in caſe of A together alſo with 
he due and ordinary annualrent of the ſaid 
edWhaill principal ſum, accumulate as ſaid is, 

rom the date of the ſaid bond of preſentation 
Wo the ſaid term of payment, and yearly, 
ermly, and proportionally, during the. not 
payment of the ſame; as the ſaid bond of 
preſentation more fully bears. Which bond 
ff preſentation above narrated the ſaid A, meſ- 
ſenger foreſaid, and as procurator for the ſaid 
. (whoſe power of procuratory was clearly 
own to, and underſtood by me the ſaid 
rei Notary- public), exhibited, t and de- 
rered to me the ſaid Notary- public, to be 
penly read and publiſhed in preſence of the 
Nritneſſes under-written ; all which accord- 
mWngly I did. After the reading and publiſh- - 


ending and waiting at the place above writ- _ 
ten till after the ſaid hour of . in the after- 
hoon upon the town-clock of the ſaid burgh, 
ie day foreſaid, the ſaid A, meſſenger, and 
procurator foreſaid, in regard the ſaid C and 
D had failzied to preſent the ſaid C, this day, 
our and place, in the terms and to the effect 
mentioned in the ſaid bond of preſentatign, 
Cc proteſted, 


* 


g of the ſaid bond of preſentation, and at- F 


no compearance mate, or at leaſt no. effenal 


where people are compelled by force of dil: 


charged on. 
Trftrument by a Aebtor againſt a creditor, fi. 


1 &c. compeared perſonally A, 


/ * 
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proteſted, That they may de liable, conjund 
and feyerally, to the faid E, and his forefail 
for payment of the ſuld accumulate ſum d 
, annualrents therebf, and penalty aboft 
written (if incurred), at the faid tercm of 
next to come. Whereupon, c. 


VII. When decreets are obtained apaint 
any perſon, in proceffes, where there is either 


pleading for them; and yet, when they offer Ie, 
bills of ſuſperifion of the charge on fuch de. 
ereets, the ſame are ſometimes refuſed ; the 
debtor, in theſe caſes, behoves either to pay 
or go to priſon: and in theſe and the like caſe, 


7 7 to pay debts they think not juſt or not 
ue, there is no remedy bat to pay under pro. 
teſtation, That it is not voluntary, but by force 
e rot and that the payment ſhall in. 
fer no homologation, but that it may be entit 
for the payer to reduce the decreet, &. 


oo 


. cing payment of a controverted debt. 


1 and with us paſſed to the perſonal pre 
ſence of B, and there repreſented and declar 
ed, That albeit the ſaid B had obtained a de 


ereet and ſentence at his inftance againſt him, fiber 


ÞHefore the Lords of Council and Seffion, (u 
CNY a ; | 1 ſueriff 


— 


v 
— — 
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ſheriffs of — - J, whereby he was, for the 
cauſes therein z ſpecified, decerned and ordain- 
ed, &c. goo take in the decerniture of the 
at, and then [ay], upon which decreet 
the aid B having raiſed -horning, and by vir- 
we thereof cauſed charge the ſaid A, for eſ- 
chewing the danger thereof, he offered 4: ? he 
of ſuſpenſion of the ſaid charge before the 


Lard . Ordinary on the for the ti 
+ his Lordſhip thought fit 4% f 
! nertheleſs, and notwithſtanding the 


xanſcience that the faid decreet was. unjuſt, 
and neither founded upon law nar juſtice, and 
bet be was wrangoully compelled. to pay the 
ſaws therein contained by mere force of dili- 

Fence, to ſhun impriſonment; and therefore 
e the ſaid A proteſted. That his paying the 
fums contained in the ſaid decreet ſhall no 
miſe be interpreted to be any homologation or 
wprobation of the ſame, or of the diligence 
alloying thereupon ; but that it may be lei- 
ome and lawful to him to quarrel and reduce 
be ſame upon any competent grounds in law, 
nd to inſiſt for, and recover repetition of the 
ad ſum, wrongouſly extorted from him vi 4 
fy earcerrs, in manner above mentioned, as 
ecards of the law. Whereupon, &C, 8 


A, 
* VII. A party in a proceſs, to whoſe oath 
ral nallegation or other point in diſpute is refer- 


ed, is ſometimes obliged to proteſt againſt the 
„ber party to furniſh him an act for his de- 
cy | C 2 ö | poning, | 


id A declared, That he was — OO M 


* 


mw 
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2. Ja. VII. to furniſh him the ſai A with a 


ſtance of the ſaid C againſt him, the libel þ 
ing referred to his oath, and the 


the ſaid B refuſed to do; wherefore the faid/ 
wer That he might be diſmiſſed and! 


eircumduction, and after the term aſſigi 
IX. Meſſengers have ſometimes occaſion! 
take inſtruments in the hands of a Not: 


 deforcers may be liable in the pains of la 


ME his wand of * in preſence of 
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poning, in terms of the act 10. part. 1686; 
which 1 1s done in manner following. 


Iyfroment requiring an act to al in q 
e 


T, Se. 4 A, and "aſſed with n 
Notary-p ublic,. &c. to the perſonal pre 
ſen of B, 3 and procurator [or agent 
and doer] for C; and defired and required the 
ſaid B, conform to the 10th adi, part. 1. fel 


act to depone in the cauſe purſued at the i 


day ( 
— aſſigned to him for that effect; whid 


te from deponing therein, in reſpect h 
had made the foreſaid requiſition before an 


him to compear, in order to depone in tl 
procels, was elapſed. Whereupon, &c. 


upon deforcement in the execution of the 
office, and to proteſt, That the refiſters U 


eſpecially in poindings, where he has the 0 
portunity of a Notary ; but in captions, wit 
this opportunity cannot ſo well be had, | 


— 
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concurrences, and his own execution thereon, 
is 9 | | Þ 


Carmen of deforcement. 


T. Sc. compeared A, meſſenger, w_ 
paſſed with us, at command of letters 
of horning and after mentioned, to 
the . of B, and to the ground 
of the lands of ——, where there were ſeve- 
ral poindable goods and gear belonging to 
bim; having in his hands the ſaid letters of 
borning and poinding, dated , and ſignet 
, at the inſtance of C, againſt the faid 
B, and execution of charge to make payment 
of the ſum of ------- of principal, and annual- 
rent thereof reiting unpaid and in time com- 
ing, contained in the ſaid letters, (the days 
whereof were long expired); and there, with 


hibiting and reading the ſaid letters of horn- 
ng and poinding, and charge to make pay- 
ment, the ſaid A, by virtue thereof, in his 
Majeſty's name and authority apprehended, 
and was going about to poind the ſaid goods 
and gear belonging to the ſaid B ; but he the 
lad B, in a moſt us manner, did attack 
and aſſault the ſaid A, meſſenger foreſaid, 
with his ſword, ſtaff, or other weapon, in the 
execution of his office, and beat, bruiſed, and 
Wounded him, to the effuſion of his blood: and 
lerefore the ſaid A, meſſenger foreſaid, in 
pid he was forcibly reſiſted and deforcediin 
Cc c3 the 


his blazon diſplayed upon his breaſt, after e- | 
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execution of his office, in manner foreſaid, did 
break his wand of peace, and proteſted, That 
the ſaid B, the deforcer, had incurred and 

might be- liable in the pains and penalties of 
law provided and accuſtomed in the like caſes, 
_ Fhezeupon, & MG. 


Notorial execution of poinding upon letters if 
' borning for a liquidate yn” 


Pon the day of years by 

virtue of letters of horning containing 
warrant to poind, dated and figneted 
raiſed at the inſtance of A; againſt B meſſen- 
at arms with H Notary-public and witnel- 
ſes after deſigned, paſſed to the ground of the 
lands of , and dwelling-houſe of the faid 
B; where, after crying three ſeveral oyeſſe, 
open proclamation and public reading of the 
ſaid letters of horning, and execution thereof; Mi 
charging the ſaid B, to make payment of be 
— within days; in his Majeſty's name ¶ ed 
and authority, I lawfully apprehended and p 
-poinded the goods and gear after men. b 
-Honed, pertaining and belonging to the {ailſiſthc 
B;; viz. [Here take in the goods poinded ; aii ple 
- then ef ie etal then and there after expoſing 
.of the and ſamples of corn, hay and 6 
ther d gear above mentioned, to pub. 
lic view; 1 adduced and deſigned I and K in 
dwellers in „to be appriſers for apprt- 
tiating of the fame, to whom I er e 
, one: oath de Adeli admin Nratione officers ; n ; 


« 


J 


wit 


— — 
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did Wrho accordingly having taken upon them the 

hat Maid office of apprizers, after ſwearing the ſaid 

nd Path, de fide, took particular notice and in- 
pection of all and ſundry the cattle, horſe, 


bolt, ſheep, and ſamples of the corns, and o- 
ther goods and gear above-written, and both 
ith one voice eſtimated and appriſed the ſame, 
at the particular prices after-mentioned, vix. 
Here again enumerate the fubjefts apprized, and 
the prices ſet thereon reſpectively by the appre- 
iators,) and I made, ſubſcribed, and left upon 
ie ground, where the ſaid corns, gear, beſtial, 
and others above mentioned, were poinded, 
n exact note and liſt of the goods, gear, and 
others above expreſſed, and prices thereof a- 
boye mentioned; and immediately thereafter, 
ſor upon the ------- day of the ſaid month, and 
year Forefaid ; in caſe the poinding cannot be 
executed on the ground, and at the croſs, on 
the ſame day ;] I cauſed lead and drive the 
* — Fborſes, kine, oxen, and ſheep, above mention- 
ed moderately and ſoftly ; and did cauſe tranſ- 
port and carry ſamples and rips of the ſaid 
tay, as alſo of the corn, and different kinds 
thereof above expreſſed ; with pieces and ſam- 
ples of the ſaid copper, braſs, and iron work; 
and paſſed along with the witneſſes, proeurator, 
and Notary- public after mentioned to the 
market-croſs of „being the neareſt 
market-croſs to the place where I apprehend- 
ed the ſaid goods, and then and there, after 
crying three ſeveral oyeſſes, open proclama- 
wo, and public reading of the ſaid letters, and' 
| execution 
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to be appriſers for appretiating of the beſſi 


adminiſtered the oath, de deli adminiſtrati 
eiu, and who accordingly having taken u 
on them the ſaid office of appriſers, and afte 


lar notice and inſpection of all and ſundry ti 
| cattle, horſe, nolt, ſheep, and ſamples of corn 


reſpectively above expreſſed; ¶ In caſe any 
the prices at the mar et- croſt be more, or A 


 Ception made as to thoſe which differ ; thus 


- apprized ; and at the ſaid places, A 


l 


* — * . - * 5 , 
a ti | bg . 
c as 
, * 


306 The Oh of @ Notary-public. Par ri 
execution of charge, and ex g of the H Nat. 


tial, ſamples of corn, hay, and other goods, A bac 
gear above written, to public view; I agi 


adduced, and deſigned the ſaid I, and 
whom I added L, and M. indwellers in 


_ corris, and other goods, and gear, particular 
above enumerated and expreſſed; to whom 


{wearing the ſaid oath, de ſideli, took parti 


hay, and other goods and gear above written 
and all with one voice, without variance, el} 
mated, and apprized the ſaid corns, cattle 
horſe, nolt, ſheep, and other goods and gen 
particularly above mentioned, to the price 


than thoſe upon the ground, there muſt be an t 


cept, &c, and then inſert the goods, and pra pe 
differing from thoſe on the ground; ] and I tha te! 
faid ——— meſſenger, both upon the ground ul 
and at the ſaid market-croſs reſpectively, aui tic 
ſucceſſively, after crying three ſeveral oyelle di 
declared openly and publicly, with an audi ar 
ble voice the prices, at which the ſaid haſ p 
corns, cattle, and other goods and gear, par ſtr 
cularly above expreſſed, were eſtimated and 6 


— 
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e hafter other; I made three ſeveral times offer 
„ back again of the goods, &c. above mention- 
Med, to the ſaid B, or any perſon in his name, 
who would compear, and make payment to the 
ſaid A of the particular ſums, at which the 
fame were reſpectively appriſed ; and in regard 
none compeared to that eſſect, or to pretend 
night to the hay, corns, cattle, beſtial, and o- 
ther goods and gear above ſpecified ; and to 
depone that the ſame belonged to them; 
therefore 'I adjudged, decerned, and declared 
the ſame to pertain and belong to the ſaid A, 
and delivered: the ſame to him, ſor to P, 
as procurator for him ;] upon the ground, 
and at the ſaid market-croſs, reſpectively and 
ſucceſſively, after others; in manner follow- 
ing, viz. the ſaid horſe, nolt, cattle, ſheep, &c. 
by ear or leg, and the ſaid corns, and other 
goods and gear above written, by rips and pie- 
ces of each kind thereof; as ſymbols for, and 
in name of the whole, as uſe is, and in part 
payment and ſatisfaction to him of the ſums of 
money, principal, annual rents, and liquidate 
penalties reſpectively contained in the ſaid let- 
ters, with my Sheriff fee correſponding thereto; 
which, in reſpect the ſaid A has made ſatisfac- 
tion to me for the ſame ; I hereby aſſign, and 
diſpone to him for ever. Whereupon, and up- 
on all and ſundry the premiſſes, the ſaid A, or 
P as procurator for him, aſked, and took in- 
ſtruments one or more, in the hands of H Notary- 
public, preſent with me at the execution of the 


haill premiſſes. This 1 did, conform to the ſaid 


letters 
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and K. indwellers in —, and to the appr 
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letters of horning, contai ntaining warrant, to poin 
In all points before thefe witueſſes ——— an 

, Lor thus] before theſe Wi Aeſleg 
'28s. to the appretiation upon the ground, | 


tiation at the croſs, L and M. indwellers i 
00 Oy ont W * r n 


1 e BE? nel 45 water of of inftry 
ments, both as to heritable and perſo 
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elusion, give ſome advices to Notaries in 
lation to a right dif of their duty, and 
at the ſame time take occaſion to confiden th 
ſeveral puniſhments the law inflicts upon ſuch 
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UR an rulers have provided 
divers good remedies againſt the 
l which falfe Notaries, called by the crvi- 
ans Notari putativi, or others who were le- 
ly created, but were diſhoneſt, might do to 
te republic: As, firſt, by act 64. part. 1503, 
te biſhops are ordered to call before them 
e Notaries within their diocefe, and to take 
quifition of their demeanour and fame, and 
deprive the culpable, and to puniſh them 
ording to their demerit. And moreover, 
te biſhops are ordained to make inquifition 
them that ufe falſe inſtruments, and, where 
belongs to their office, to puniſh them, or 
fend them to the ing. Fd. fupra, p. 13. 
6 

2. About the year 1540, it was obſerved, 
lat, for covering fraud and falſehood, and to 


ON 


Caries did vary their mutual fign and fub. 
ptivn 3 to this undue prac- 
_ tice, 


der the villainy to be diſcovered, the falſe 
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_ tice, by act 76. of the parliament held tha 
year, the ſheriff is ordained to call before hit 
all laic Notaries within his Theriffdom, and t 
have a book, in which the Notaries to be al 
mitted are to write their ſubſcription and fig 
manual, in like manner as they ſubſcribe all i 
ſtruments, and as they will uſe in time coming 
otherwiſe their ' inſtruments ſhall make n 
faith. And the ordinaries are ordered to df 
the like, with reſpe& to Notanes within thei 
dioceſe who are ſpiritual Men. Vid. ſupra, þ 
14. & 17. And by ad 79. parl. 1503, th 
Lands of Seſſion are ordered, when they a 
mit Notaries, (for that act gives to them th 
authority and juriſdiction), to cauſe regiſtrat 
their fign and eee which they hal 
uſe after their admiſſion. Vide ſupra, P. 18 
& anfra, 5 5. 
As alſo, it appeared, that many Notare 
had. vitiated their protocol-bouks, by ria 
the leaves out of them, and by writing al: i 
inſtruments upon the blank paper, or by i 
ſerting of ſheets of paper whereupon inſtrfifff 
| —— were falſified by alteration of the dats 
| of inſtruments ; thereby the lieges ve 
5 much damnified. For remedying this evil! 
; ſome meaſure, by act 43. parl.,1555, all Nut! 
4 taries are ordered to compear before the Lon 
i; of Seſſion, bringing with them their protoco 
4x to be marked by the Lords, the leaf number b 
Mr and the lanks marked, & c. Vid. ſup! ti 
17. 27. and by act 45. parl. 1587, they a 
0 = to preſent before the Lords of Li 3 
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heir . protocol-books, to be by them confider- 
; and; if they fail, to be deprived. Alt in- 
— thereafter given forth by them are 

eclared null, themſelves declared tranſgreſſors 


if the king's laws, at 8 | 
worthy to bear 


ons defamed and 

id. ſupra, p. 27. 

53. Perſons not n een admitted 
nll 3 as the law preſcribes, and yet prac- 
ing as ſuch, their inſtruments are by the 
ibove-cited act 76. par. 1 540, ordained to 
Wnake'no faith. See Perez. ad tit. Cod. Si 
ws aut libertus ad decurionatum adſpiraverit, * 
ad tit. 50. lib. 12. Cod n. 6. 

4. For puniſhment of falſe Notaries, my ; 
hoſe that make falſe inſtruments, or whe 
uſe one to make falſe inſtruments, or who 
uſe the ſame wittingly, it is by act $0. parl. 
540, ſtatute, That ſuch perſons be puniſhed 
n their perſons and goods with all rigour, as 
Lis provided, by the diſpoſition of the common 
aw, both canon and civil, and by the Utes 
f the realm. | 
Now, by the civil or Roman law, L r. 1 
ad leg. Corneliam de falfis, Pena Fal vel 


Re 


lic tio; et, fi_feroys eorwn quid admiſerit 

mg fupplicis affici jubetur : i. e. Falſehood; 

r quai falſehood, is puniſhed by deportation, DE 

* taniſhment, and publication or eſchentiof 

Il the guilty perſon's eſtate and goods; and a 

L 1 if guilty, was to be AN OY. 
| CBS. The 


lug falfi, deportatiq et, et omnium 'bonorarm 
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ment, writes to himſelf. either a ſhare of th 
ene Hrentd dibine- it deem 


. it > ſulBcient if the falk 
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prove the yerity of it, unleſs by ocular inſpe 


Notary, or his ſubſcripti 


But although it be not ſuſpgR in appear: 
it may be falſe, andthe other party may pn 1 


1 undoubtedly prefumed author of the i: 
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The civilians call quafi falfum, wha a No- 
tary, or any other called to write one's teſts, 


heritage, or a legacy, or the like, even 


ingly, the law puniſhing this gua/i falſchood 
in the ſame way as the other, tir. Cod. de bi 
ibi adſcribunt in eee et Brun. | 
erez. ad A. k. x | 
Lawyers are of opin 


jon, that; to infer thi 


inſtrument be formed with all the ſolemnit 
and that it can hurt another, Brun. ad l. 
Cod. B. t. u. 6. & 7. And again he obſerve 
upon J. 20. of that title, that falſehood is nd 
{aid to be committed where there is not frau 
or-dole. The making an inſtrument to bear 
falſe date, and not the true time when t 
matters therein mentioned were tranſade 
infers falſehood. J. 15. Ced. 5. . & Brun. ili 
. . 

An e or ather writing. perfe & 
by all the ſolemnities requiſite in law, is pt 
ſumed. to be true; ſo that the uſer needs 


tiom it appear to be ſuſpicious, or when 
on and ſeal 1s 1 


known to any, I. uit. Cod. ad l. Cornel. de fol 


its falſehood. 
Wherefore, be who uſes a falſe i nſtrume 


, unleſs he 
the 


nd writer of it, 


T 


* 
—— 


jocing 

ſtrument, and by declaring that 

Maio from uſing it: for otherwiſe the ſole uſe 
f- Che infiraciicat fabjecs cas to the-puinind. | 

1 of falſehood, though he was not maker | 


— — — 4 
——ñ — — 


„ 


| Advice to Notaries, S$&: .- 313 ? 
od; Or, being partic 


ipant of it, is made 


prove his innocence, by pro- 
from whom he the in- 
will ab 


J. 8. Cod. ad I. Cornel. de 


. See Perez. ad d. t. u. 3. vol. 2. p. 189. 

lenochius, in his Arbitrary. caſes, caſe 315. 
9. ſays, that this declaration and repent- 

ce is received at any time before ſentence ; 
d makes a diſtinction between the uſer, and 
je. author of the falſe writing; 
mot eſcape being proceſſed, though he. 


; which laſt 


frau ould abſtain from the uſe of it; for by the 


eat 
10 
adde 


fects 
8 pl 
ds 
n{pel 
n 
18 1 
fall 
ram 
per 


m a pecuniary 


12. ; 
By act 43. par] 
otaries convidt of 


writing the guilt 

| Na the uſe makes the guilt; fo that 
he uſer, by withdrawing in time, is free. 

ih dom the puniſhment inflicted on falſaries, J. 

3-4 1. F ad J. Cornel. de falfis 5 but not 


retion of the jud 


is Cloſed: whereas, in 


mult impoſed at the diſ- 


ge, nor from the expences 
plea, Ant. Faber, ann tet 10. 


ter they are ror by che Lords, uſe 
e office of a Notary, ſhall be puniſhed by 
ie eſcheat of their moveable 
e of the ſovereign, 


goods, to the 
ſhall want: their right 


ume ud, and ſhall be baniſhed the realm Tor 


e I 


00 


ſer, and ſhall further loſe their life, as the 


ö ; quality. 
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probib. feud. alien. per Frid. | Scriba, n. 4 
A the * hand being regularly th 
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quality of the cauſe requires, at the diſcretion 
of the judge: and the cauſers of theſe falle. 
Leo are ordained to receive the lame puniſh, 

Vid. fupra, p. 18. and att 22. park, 
1551, and 78. par. 1363. 

The modern common ei e mt 
the puniſhment of falſehood arbitrary, which 
may, in certain caſes and. circumſtances, be. 
extended even to the loſs of life, as in 7. 1: 
pr. . F ad I. Coriel. de ficariis. id. l. 
28. fin, Cod. ed l. Cornel. de far, er Wefenh, 
ad 1. Cornel. de faijis, n. 12. Gron. de | 
abregatts, $ 7. Ait. de publicis judiciis, and 
the erg and Deut. xix. 16. & 


To beniſimee * alcheat of goods, aps 
pointed by the Roman law, our ftatute ſuper: 
adds the loſs of the right hand; whict is taken 


trom the feudal law: Scribn vero, gui alſmi fe 


abienatiohis inſtrumentum” ſtient con ſcripſeri, 
poſt amiſſinnem officus, For infamie pri 
" os prohibiea 
atitnatione, per ' Frider. 5 Callidts inſupet 
xo Zomutionibus. &c. Zut the feudal law not 
defining which of the two hands ſhould be 
cut. off, "the feudal lay determine that the 
talfe Notary ſhould loſe the hand with which 
he writ the falfe mſtrument ; for they ſay bei 
fhould- be 'puniſhed in that hand which treſ 
pailed, that he may not a ſecond time con 
mit the like crime, Auarott. de feud. c. d 
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right one, our ſtatute orders the loſs of it. 
And the reaſon of this puniſhment ſeems to 
be grounded upon the equity of the thing; 
15 it is but reaſonable that that part of t 
body ſhould ſuſſer, which committed the 8 
crime; And we may obſerve in Sueton, in 
the life of Galba, c. 9. p. 467. in uf. Delpb. 
there he cauſed cut off the hands of a ban- 
ker who dealt unfairly, and cauſed nail them 
to his counter. See the ſame author in the 
lie of Claudius, cap. 15 8515 371. and J 3. Cd. 
le ſervis. fugitivis, o, we ſee ſomething 
pf this nature warrunted by the Levitical law, 
Deut. cap. Xxv. v. 12, 
By a deciſion, 14th July 1638, Dunbar 
ontra Dunbar, obſerved by Durie, the Lords 
mitted Thomas Tulloch, and William For- 
yth Notary, to the juſtices, to be proceeded 
gainſt according to the courſe of law, which 
licts death for forging a charter. But be- 
uſe Forſyth the Notary had confeſſed inge- 
ouſly at the firſt, and contributed greatly 
0 the hel by declaring all the circumſtances 
f the forgery, they recommended to the 
uſtice- general to ſpare his life, and inflict 
ny other mn. ſo as the ſame might be 


y bel 5 5: As to Notaries not duly admitted, it is 
ute, by ad 79. parl. 1563, That none 
om. rerce the office, under the pain of death, 


nles they be (created. by the Sovereign) 
nined and admitted by pf Lords of Fehlen, 
ad their inſtruments or notes are ordained to 

D dz „ 
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make no faith. . fepra, p. 19. and | 2 
Nevertheleſs Sir George Mackenzie, folloy. 
ing the civilians, obſerves upon act 78. of this 
parliament, that it has been — that evi. 
dents ſubſeribed by Notaries once admitted 
though they are after difcharged, are valid 
they having ſtill been habite and reputed u 
be Notaries." For though the Notary be de. 
| it will not vitiate the inſtrument taken 

| boria fide by perſons who knew not his de: 

 privation, till it be commonly known, on 
{ 
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letters of publication intimate at the market 
croſs. But this is not indulged to inftrumenty 
taken and written by thofe who never ver 
admitted to the office : for they are puniſhed 
to death, and their inſtruments are whol] 
void and null, erg. l. 7. Cod. de numer. actug 
fits, Kc. 

8 6. When there is no external proof fool 
indication of the falſehood of an inftrumes 
and yet the Nptary owns and affirms, thatu 
mn the forming and extending of it, he afſengſf 
4 what is falfe, the doubt is, What can be th 
9 effect of this confeſſsn? For ſolying of it, n 
8 tice the poſition, That credit is not . givet 
to a Notary, affirming, even in the point 0 
death, he wrote what is not true, when hb 
this dechæration there arifeth prejudice 40 
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. 4. 9. 365. inſtances a queſtion moved! 
Baldus, 9.2 we ſhafl ſtund to the ſaying of 
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5 2; Hunt, in the inſtrument ſet forth in the libel, 
be did commit an error? And though Baldus 
ays, firſt, that it would ſeem the parties ought 
o tand by the declaration of The Notary, . 
xecauſe for that end they chufed him; yet 
the end he concludes the contrary, for this 
aſon, That the election and commiſſion of 
he parties is to be underftood of the firſt act; 
nd fo it would appear the Notary was choſen | 
nd commiſſioned, that he might teſtify but 
once, and not that he might correct and undo 
hat he had fo fad. And it is the vulgar 
Wpition of lawyers, Quando teftis diver/imodo 
Wh" judicio depoſuit, flatur primo dictu, as is ob- 
ed by Surd. in deciß, 135. u. 12. See the 
authors there cited. 
67. If a Notary hath doloufly or fraudulently 
mitted to infert in his inſtrument any thing 
material or ſubſtantial, he is in law liable to 
he party lefed for damage and intereſt, which 
my be liquidated by an vail in Beem. See 
ad I. ult. Cod. de atibus convenieu- 
le, n. 2. & 3. and the lawyers there cited. 
nd when a Notary leaves ont of his inftru- 
nt what by cuſtom and ſtyle of ſuch writ- 
gs he ought to inſert, he is to he puniſhed ; 
fr it is not in his power to di with fuch; 
or he is preſumed to know the laws and Con- 
on cuſtoms of the country. Again, lawyers © 
of opinion, that, in a Notary unſkilful of 
is profeſſion, the miſtakes ſhould be 
 frand- and dole, rather than to-ignorance, 
deing a ſhameful thing for him to be igno- 
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Arn. Ferron. comment, in conſuetud. Burdig; 
drawing a contract that is prohibited, as thoſ 
ſons, Alvarot. de feud. c. de probib. feud. ali 


93. mentions a caſe of a Notary, who being 
required to form a teſtament thus, © I inf 
«+ tute Caius to be my heir, ſo that he canng 


which there is a ſubſtantial difference. Thu 
being complained of, a queſtion was moved 


the changing of the truth may be ſo callec 


ted the Notary from falſebood ; but, yore ak 


rant of what pertains to his office; yet neve 


\ 


theleſs he is not to be puniſhed as a falſan 


I 12. tit. de feud, p. 274. and the authors they g 
cited. But a Notary is to be puniſhed for 


wittingly contrived to be ufurary, and yet 1 
eſcape the pains of law inflicted on ſuch peril; 


her Frid, 5 Scriba, n 1. fol. 266. Gaſp. An 
Theſaurus. in Jumſtion. Forenſ. g. 36. lib. i. 1 


« diſpoſe of my goods above two hundref 
« pounds; and in the remainder I inſtitus 
«the children of the ſame Caius,” did, i 

e of that, inſtitute Caius univerſal heir 
but ſo as that he could only diſpoſe of 200 
and thereafter did ſubſtitute Caius's children 
And thus, as to the children, in place of ar 
inſtitution, he made a ſubſtitution ; betwee! 


for, condemning the Notary of falſehood ; for 


But it was alledged for the Notary, that then. 
appeared more of error and ignorance, than 
of falſity, which is not lightly to be admitt«a 
or preſumed ; and that one's deed ſhould bete 
interpreted many ways rather than denomi n 
ted falſe. The ſenate of Piedmont acquith f 
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ete was a manifeſt inſtance of his ioncraded 
d\unikilfulnefs in his profeſſion, when he 
not the terms of law, and the difference 
dren inſtitution and ſubſtitution, they de- 
ſed him from the office of Notary. 
(8. Notwithſtanding a Notary muſt under- 5 
Wand the' common principles of the law and 
netic, and muſt have knowledge of the ſtyle 
en the writings, obligations, or conyeyances, 
«in ordinury daily uſe ; yet he is preſumed 
de ignorant of the force in law, and of the 
port of the clauſes in theſe writings : and 
he is not to add, out of his own head, 
tial elauſes, extraneous to the common 


el he be ſpecially required ; for his 


he between and among parties, without ad- 
| ig any thing of his own, and to put it in a 
inſtrument. Nicholas Everhard, in his 
fonr, confd. 26. n. 4. cites 
Roman. in lib. fingularium, fingular. 33. for 
ing that Notaries are as a pyot or parrot Cage 
Wn their maſters lodgings, which ſpeak with- 
* knowing what they y ; inferring that a 
tary is not to be much credited, upon im- 
0 affirmation, with reſpect to clauſes out of 
W* ordinary ſtyle; and, as to the common 
.es, he is preſumed to have been required 
i defired by the parties to infert and illuſ- 
che ae them by the accuſtomed 
theſe amplifications were not to 
hand tek note or ar protocol book ; for by 
on Do his oath de fidets, made at his admil- 
| nk © 


lies chiefly in noting what is ſaid and 
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| Sm © clauſes were not ſet down, yet th 


tractu, vel alia difdefitione, habetur pro * 
etiamſi id non fit factum a 951 tum,  Tyraqul 


I iy greed rogatus a partibus, ut clauſulas conſul 


8 eto pic 
Pia, Anton. Theſa 


tam obſervari eurabit Be. et arg. 1. 31.3 


1 mens e but expel 
to om called, ws parka rties to tab 


fion, he is not preſumed to write or inſert wh 


is falſe, Tyraguel. de jure, conſtit. pofſeſſ. 
3. limit. 31. a. J. et 9. And . thelq 


are ſuppoſed as if they were inſerted; accor 
ing to the brocard, {4 quod /olet apponi in c 


ibid. And it is L che duty otary, to ink 
in his inſtrument what the law and cuſtom d 
the country hath introduced: Notarius ſem 


apponat, et illa de voluntate contrabentiu 
ſecundum juris noſtri prings 
ur. lib. 2. 9. 97, 2. 6. P, 30h 
et Craig. lib. 2. die. 7. Notarius formam | 


of de edilitio edicto. 
dS £45 A Notary muſt not officinally preſs aul 


inftruments in 18 to "bu eſs Taid de: 
fore him, and to affiſt them therein as his off 
enables him; and the lawyers make this cal 
ling and uiſition neceſſary to validate tit 
Notary's nt, and that the inſtrument 
bear it, Craig. lib. 2. dig. 7. Harprecht. de p 
cefſu judiciario, et Maximil conſtit. concerning 
Notaries in the year 1512, C 1. in fin. et ſupn 
P. 53. As alſo, he ought to make atteſtation 
for no other thing than what falls under ti 
ſenſes of his body, and which he diſtinctiy 7 
8 decif. A . gy Yo N 
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rant, diſput. 6. u. 35. p. 518. Notarius nun 
editur de bis que conſiſtunt in animo contraben- 
mz; et autor. Art. Notariat. p. 173. 174. et 
raig hb. 2. dieg. 7. Generaliter hoc tenenflum 
4 de notariis, ut fides illis tantum adbibeatur in 
12 ſub ſenſum cadunt : nam f notam dedee | 
int de ea re que ſub ſenſum. non cadunt, non 
reditur. In matters of his own concern, he 
not take inſtruments that are to make 
ith ; for he cannot be both Notary and par- 
Ne ' Vid. aut. Art. Notar. p. 192: g. G. Neither 
dien be diſcharge that office, and be procurator 
aur a third party in bis own instrument, Vid. ; 
Wa. p. 47. f 
©; to. The office of a Notary being ran: 
e. for the welfare of the people, 4550 uſeful 
the cömmonwealth, he can be compelled 
a forced to aſſiſt parties in their affairs 
herein help is neceſſary and required, Brun. 
11. 9. Cod. de "defenſor. civitatum, n. 6. Perez, 
d. t. n. 9. et aut, Art. Notariat. P. 212. 
35- But then he muſt be inſured of a re- 
ard, and of payment for his pains; other 
iſe he is not bound to ſerve, Rob. Marunt. 
ecul. aur. tit. de actor. editione, n. 59. p. 385. 
hough he ſhould take nothing from poor 
ople, Brun, arg, J. 28. Cod. de epiſcop. au- 
ent. n. 5. Eodem modo protocolium tabellarii, 
. * partibus contrabentibus commune eſſẽ 
bet; proinde fi notarius requiſitus, nolit exbi- 
e protocollum, mandatis peanalibus — inſtan- 
am alterutrius partis ad hoc compe poteft. 
um notariur * 22 2 2 8 


et 
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t ad mntereſſe tenetur, Gall. Pract. obf. |. | 
o 1e6 n. 6. 5 | 
811. When a Notary is about to write a 
evident or conveyance, he ought to make x 
note of all that the parties. concerned deſign 
and do agree to have done, and according 
thereto preciſely to form the writing ; but be 
fore extending it in a fcrall or ſketched copy 
conſult with himſelf, 1. What the law has de- 
termined in that caſe; 2. All the pleas and 
controverſies that have occurred on that head, 
and the deciſions given thereon, that thereh 

he may receive direction and inſtruction at the 
coſt of others; and, 3. That he may kee; 
his employers from all occafion of future dil 
pute. For he ought to think with himſe 
what is poflible to fall out, that might occ: 
ſion queſtions in the agreement, either from 
the circumſtances of the perſons, or from the 
nature of the ſubject- matter of the contrad 
but chiefly, that in all and in every part d 


the writing he ſhould be at much pains diſtind Note of 


ly to expreſs the meaning of the parties, ii inſt 
plain obvious words; avoiding phraſes ambi f whic 
-y0us, and ſuch as are capable of a double un th 
erſtanding or ſiniſtrous interpretation; evit}Wute or 
ing as much as ts poſſible tautologies in thqgocol-b; 
exegetic expreſſions, and unneceſſary repetaWee to b 
tions of the ſame thoughts or works. But his & 
after all his labour on this head, he may pei be do 
ceive, that, upon examining into the pleite part 


that have hitherto occurred about the meaning prot 
of parties, or the interpretation of words ave inſt! 
Rene VS, +, expreſſion 
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expreſſions in writings, and the queſtions moy- 
ed concerning the manner of their applica- 
tion, he will find great truth in what an an- 
cient lawyer ſaid, That the diſpofitions of the 
dead depend much upon the arbitriment of the 
lving ; and from his own experience he will 
be convinced, as Johan. Grivellus writes (De- 
qione Dolona 122. n. 1. & 3.) of the doubtful 
and hazardous event of theſe pleas and queſ- 
tions, concerning the interpretation and mean- 
ing of mens words in the diſpoſal of their 
eſtate ; that in theſe, as in all other caſes that 
are, or can be made doubtful, every one has 
a peculiar apprehenſion, a ſingular taſte, and 
perſonal judgement, many time different from 
one another; and it may be diverſe from what 
the party himſelf intended. | 
F12. When a Notary is called to take an 
nitrument upon any occurrence, he makes 
wud writes in a loole paper, or upon one of 
beſe evidents which relate to the buſineſs, a 
ote of what paſſed; which he extends into 
n inſtrument, recorded in his protocol; out 
which he gives an extract, Now, if it hap- 
den that there is a difference between the 
lote or abbreviate, and the copy in the pro- 
ocol-buok, it is queried, which of the tuo 
e to be followed and bz.zeved? Galp. Anton. 
n bis Ju. Forenſ. lib. 3. q. 87. ſays, that if 
be doubted that the ind rument delivered to 

e party agreeth not wich the authentic in 
he protocol, that in the protocol, out of which 

le inſtrument is extracted, is only regarded: 
E e | for 
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for Notaries are or ought to he exact in writ. 
ing and filling up their protocol before they 
give out the extract, and the principal make 
greater faith than the copy. But, in the caſ:{niſtal 
propoſed, Anton. in the above-cited queſtion 
tells us, that the parliament of Piedmont de. 
termined, that the note or abbreviate, which 
is reckoned the original mother and fountain 
of all that followed, is more to be credite( 
than the copy in the protocol. However 
theſe queſtions have no place with us: for o 
practice doth not allow to alter their writing 
or inſtruments after they have been once pri 
duced in judgement; and faith is only given ti 
a formal inſtrument ſigned and atteſted by the 
Notary ; nor to that neither in many caſe 
except it be ſigned by the witneſſes preſenta 
taking thereof. 

C13. F urther, it is doubted among law ye 
if a Notary can ſupply or add to an inſtru 
ment, claufes not written in his note or ab 
breviate, and not inſerted in the inltcument 
accorded in the protocol book. Surd. deci 
223. Nn. 2. p. 410. lays, that a Notary cannc 
inſert in the inſtrument what is not to I 
found in the note, except there be in it an 
cet. &c. which he calls clauſula ceterata ; * 
even in that caſe he cannot alter the in 
ſtance and facts. And in diciſ. 213. n. 7. 
388. a Notary _ to his inſtrument, a 
what he through ſimplicity or miſtake half 
. | 
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614. As it behoved to be proven by the 
witneſſes or confeſſion, that the Notary had 
miſtaken the words and order of the teſtator, 
o hence another queſtion doth ariſe, when 
here is a diſcrepancy betwixt the tenor of 
the inſtrument as atteſted by the Notary, and 
ie depoſitions of the witneſſes preſent at tak- 
ig of the inſtrument, if more credit ſhould 
e given to the firſt than to the ſecond ? To 
hich it is anſwered, That, in competitions of 
redulity, the Notary, who is a public perſon, 
nd being of good fame, is more to be believ- 
d than one of the witneſſes; but the depaſi- 
jon of two, or more, of the witneſles preſent, 
reponderates and over-rules the atteſtation 
f the Notary. For, in ſuch caſes, the No- 
ary is in place but of one witneſs, Jon. a 
beuſt de jurejurand. p. 478. n. 389. But two 
witneſſes conclude in law, and one doth not. 
ind, in the like caſe, Gaſp. Ant. Theſaur. in 
Pueſt, Forenſ. lib. 1. queſt. 31. obſerves, that 
Where is place for action of falſehood. againſt 
ie Notary, and that he had ſeen the judges 
W'roceed to torture of the Notary. But there 
jill be with us in matters of moment little oc- 
aon for this controverſy, ſeeing by act. 5. 
art, 1681, it is declared, That no witneſles. 
rt ſubſcribing witneſſes ſhall be probative in 
ats of importance, as mentioned in the act. 
lis law ſeems to be borrowed from France, 
here, for removing theſe difficulties, it is by 

e Regal Conſtitutions ordained, that parties 
25 Ee 2 and 
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and witneſſes ſubſcribe all acts. See Theſaur. 
in the above- cited queſtion, n. 6. Pp. 67. 
§ 15. Notaries, when employed by ſubjecd. 
ſuperiors to make out charters for their vaſſals, 
ought to form them in the beſt ſtyle, upon 
parchment, in Latin: for ſuch Notaries as 
draw informal charters, are liable to be depoſ- 
ed, and otherwiſe cenſured, by the Lords of 
Seſſion. 5 RN 
§ 16. In taking of ſeiſins, Notaries ought 
carefully to obſerve the ſolemnities mentioned 
in the ſecond title of the ſecond part. For, in 
omitting of any of them, they may be de. 
poſed and puniſhed by the Court of Seſſion. 
As alfo they ought carefully to inſert their 
long docket: for Sir Thomas Hope relates 
that a ſeifin was found null becauſe it wanted 
theſe words, vidi, ſcivi, et audivi, title Sein, 
— Primroſe contra - . And likewiſe 
they ought diligently to obſerve how the land 
hold, whether ward, or feu, containing a clauſe 
de non alienando, et non contrahendo _ 
ne conſenſu z0ris for in any of thele 
ps 5: 55 Eh before confirmation can- 
not be taken without incurring recognition, 
And the Notary ought regularly to write and 
extend inſtruments of ſeiſin with his owl 
- hand; but if he does not, the docket fub- 
joined muſt. always be written by himſelf: and 
in caſe the inſtrument is written by another, 
the d- cket muſt bear it to be manu aliena fidt- 
liter ſcriptum, me aliis rebus occupato. Vi 


auth. Art. Notar. p. 13. and Craig, lib. 2. dieg. ]. 


The 


there 
neſſe 
a fal 
with« 
or al 
tubſc 
there 
befor 
docks 
the y 
fome 
luper! 
docke 
as No 

But 


who C 
Ipecttc 
lluſtr: 


hat it 


Scotla 


Advice to Notaries, &c. 327 


The writer of inſtruments of ſeiſins need not be 
deſigned: for ſeiſins come not under the act 
of parliament 1393, not being writs made by 
parties, as that act means, but the act of a 
Notary; as was found, 26th June 1634. Lord 
Joknſon contra Earl Queenſberry, obſerved by 
Durie. ä © | 
6 17. In p. 38. and 39. of this treatiſe I 
have given the dockets uſed in atteſting copies 
of writs, or ſubſcribing papers for thoſe that. 
cannot write; it remains, in this place, to give 
the Notary ſome general directions thereanent. 
And, firit, as to atteſting copies of writs, 
there are requiſite two Notaries and four wit- 
neſſes; and the Notaries ought to make out 
a fair clean copy of the writ to be atteſted, 
without raifings, mterlineations, obductions, 
or alterations of the letters, ſubjoining the 
fubſcriptions of the parties and witneſſes, and. 
thereatter compare the ſame with the original 
before the four witneſſes, and then adjec the 
docket referred to above, with their own and 
the witneſſes ſubſcriptions. To this docket 
fome Notaries add their thort one ; but that is 
luperfluous ; for no more 1s requiſite than the. 
docket above mentioned, and their diſtinftion. 
as Notaries, | 2 of 

But, in the ſubſcribing of writs for perſons 
who cannot write, greater care and circum- 
Ipection is requiſite : wherefore, in order to 
Uuſtrate this matter, it is neceſſary to know, 
hat in ancient times, as in other ſtates, ſo in 
Scotland; every one, or the greateſt number 
Ee 3 ; * 
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of people, could not write, and ſubſcribe their 
names; wherefore in ſupplement, as among 
the Romans, they made uſe of ſeals, which, in 
token of their being bound by the writing, the 
parties appended, and affixed, which was ſuffi. 
cient : and as this cuſtom was in Scotland be- 
fore the days of King David, ſo by the Rex. 
Maj. lib. 3. cap. 8. n. 3. & 4. it was authoriſed 
and made a law. * 

In the caſe of Mr. Andrew Cadzow, Janu- 
ary 21. 1503, mentioned by Balfour in hi 
Practice, tit. Inſtruments, cap. 5. I find, that 
if the ſeal of an evident be cruſhed and bro- 
ken, in ſuch ſort that the owner of the evi. 
dent fears it may periſh entirely in a ſhort time, 
it is declared, the Lords, or any other judge. 
ordinary, at the owner's defire, may take the 
depoſitions of divers famous witneſſes who 
knew the man to whom the ſeal pertained, and 
recognoſce the ſame, and thereafter tranſume 
that evident, and ordain that the tranſumpt 
ſhall have as great faith in judgment and out- 
with the ſame, in all time coming, as the prin 
cipal itſelf; provided, that all parties having 
antereſt in the ſaid matter, if any be notourl 
known, be lawfully warned and ſummonet 
hereto, This practic ſerves as a proof, that 
a feal alone, without any ſubſcription, wi 
at that time ſufficient; and it ſeems this cub 
tom continued until the year 1540, When 
there was an act of parliament made thert- 
anent, to prevent ſeveral inconveniences, u 

42 mentionel 
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nentioned i in the act, which ſhall be noticed 
hereafter. 
Monſ. Paſquier, in his book Lerre cherches 
de la France, lib. 4. cap. 13. * that there 
was a time when in France the ſigning of 


nitings was not known; but ſays, one ought 


not to think that it proceeded from 1gnorance, 
but from an unaccountable long cuſtom that 
had crept in among them; and he rehearſes 
an expreſſion of St. Bernard, in his pit. 130. 
Sieildum non erat ad manum ſed, qui leget, 
agnoſcet ſtylum, quia ipſe dictavi. And the 
like is to be found in epy/t. 339. Materies bo. 
cutionis pro figillo fit, quia ad manum non erat. 

If he had ſubſcribed his name, he needed not 
to have ſupplied the want of his ſeal by his 
ſtyle, to make known who had ſent theſe let- 
ters. And he further obſerves, that, in his 
days, that cuſtom obtained in all Germany 
and Swiſſerland; yea moreover he ſays, When 
I ſee that contracts perfected before Notaries, 
bear not execution but by means of the ſeal, 
| make myſelf almoſt to believe, that the ta- 
"ogg in ancient times did not ſign or ſub. 

ribe. 

When the Kings of Spain are, by the gout 
or other diſeaſe, become ſo infirm as that they 
cannot with a pen ſubſcribe diſpatches or other 
public writings which ought neceſſarily to be 
ſubſcribed with their hand, they make a Bethe 
inſtrument of gold, as a mark, which 


call Stampirlia, on which theſe words are en- 


graved Io el Rey, i. e. I the King ; which in- 
ſtrument 
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ſtrument being dipped in ink, is applied. by 
the chief miniſters, upon the paper or parch. 
ment, in the place of the ſubſcription ; and 
thus it hath the ſame force as if it were writ. 
ten with a pen in the king's own hand. And 
in this manner Charles II. late King of Spain 
in the year 1700, ſigned the teſtament that 
hath made ſo much noiſe in the world 
whereby the ſucceſſion in the Spaniſh tert. 
tories was conferred on Philip V. a ſon of MW o 
the royal family of France, to the great diſay. “ pa! 
pointment of the houſe of Auſtria. "ad 
There is in Scotland an inſtrument like to Wuluſtr 
this Stampięlia, called a Caſbet, of ſilver, on is ſtat 
which all the letters of the king's name, 3 gre 
he uſes to write, are engraven, which is ap- ing 
plied to ſignatures, the warrants of ſuch giis “ pri 
and charters as formerly the Lords of Trea- “ oth 
ſury, and now the Barons of Exchequer ar . fou 
authoriſed to expede, without the king's pr- out o 
per hand writing; and which has been in uſe {Wnt | 
ſince the union of the two crowns of Scotland n © 
and England in the perſon of King James VI Wy, 
in the year 1603: before which time, when Pract 
our king reſided here, all public writings re- e 1! 
lating to the king's revenue, or government to! 
of the ſtate, were ſubſcribed by the king) cifor 
-own hand; but now he writes his name on the Marl 
top of the ſignature, or other writing, and the , for 
ſecretary ſigns at the foot; fo the caſhet is ap. z Wa 
plied at the top of the ſignature, and ſubſcrib I, de. 
ed by the Barons of Exchequer, This caſhet Ne 


R 
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in the charge of the keeper of the great ſeal 
for Scotland. 
But ſealing of writs, in place of ſubſerib- 
ing, being found very dangerous, becauſe ſeals: 
were liable to be loſt or forged; therefore, by 
14 117. part. 7. James V. it is ſtatute, © That, 
in time coming, no faith be given to any ob- 
* ligation, bond, or other writing, under a 
u ſeal, without the ſubſcription of him that 
WM owes the ſame, and witneſſes; or, if the 
party cannot write, with the ſubſcription of 
A Notary thereto.” And this act is further 
iluſtrated by act 380. parl. 1579: for there it 
Wis ſtatute, That all bonds and obligations of 
« great importance, to be made in time com- 
ing, ſhall be ſubſcribed and ſealed by the 
* principal parties, if they can ſubſcribe, 
* otherwiſe by two famous Notaries, before 
four famous witneſſes, c.“ Sealing now 
out of uſe, and is not neceſſary in any private 
writ by our preſent cuſtom ; as alſo the lead- 
ing of the parties who ſubſcribe by the No- 
tary, as injoined by act 29. parl. 1535. In our 
practice, all writs exceeding L. 100 Sęots, 
are interpreted writs of importance, requiring 
two Notaries and four witneſſes: for, in a de- 
ciion, 13th November 162 3, Marſhall contra + 
Marſhall, obſerved by Durie,. the Lords 
found an obligation of L. 100 null, which 
vas ſubſcribed by a Notary and four wit- 
* neſſes, becauſe it was not ſubſcribed by two 
* Notaries; and found any writ bearing L. 100 


BY. ard; 
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and above to be a matter of importance; 
and would not ſuffer the party to retrench 
the obligation to any leſs quantity, inferior 
to the ſum therein expreſſed” As allo ſe 
the 18th December 1668, Swinton contra 
Brown, obſerved by Stair. And the ſub. 
ſcription of four witneſſes is as eſſential a ſo- 
lemnity, as that of two Notaries: for, by a 
decifion 31ſt January 1623, Fotheringham 
contra Watſon, the Lords“ found an obliga- 
tion null, albeit it was ſubſcribed by two 
« Notaries, becauſe it was only ſubſcribed by 
three witneſſes.“ As alſo ſee the caſe cf 
Leckie contra Cunningham, 20th November 
1627, both obſerved by Durie ; and the 13th 
December 1671, and 5th January 1672, Jack 
contra Jack, obſerved by Stair. | 
Contracts of marriage whereupon marriage 
followed, although ſubſeribed but by one No- 
tary, have for ordinary been ſuſtained, alt hong 
the ſums therein were far exceeding L. 100 
Scots; as may be ſeen by ſeveral deciſions; 
particularly Grieve contra Cant, penult. March 
1626; Niſhet contra Newlands, December 
Io. 1630; and Lockhart contra Simſon, ul. 
February 1637; all obſerved by Durie ; and 
Breadie contra Breadie and Muir, iſt July 
1652, obſerved by Stair. As alſo teſtaments, 
though containing matter of great importance, 
will be valid, although ſubſcribed but by one 
Notary : and by act 133. parl. 1584. mint. 
ſters are authoriſed as Notaries, in the caſe of 
teſtaments. Vid. ſupra, p. 19. And by de- 
Cihnon, 
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ion, 18th January 1678, Gray contra Lady 
Ballegerno, obſerved by Stair, a teſtament 
naming tutors was found valid, where the de- 
ſunct, not being able to ſubſcribe, and having 
piven warrant to miniſters to ſubſcribe for 
him, died before they fully ſubſcribed the 
ame. But if, by the laws of the place where 
he paper is ſubſcribed, one Notary be ſuffi- 
ent, it will be ſuſtained ; as was found 11th 
anuary 1676, Paton contra Pitcairn, obſerved 
by Stair : in which deciſion, a factory made 
by a ſtranger in Holland, and ſubſcribed by 
"ne Notary, was found valid, ſeeing by the 
uſtom of Holland no more than one Notary 
v required, | 
A Notary ought to know the perſons for 
whom he ſubſcribes, leſt one ſhould aſſume 
the name of another. G. Anton. Theſaur. 
mentions a caſe, (que/t. 78. lib. 2. p. 302.) 
wherein a Notary being accuſed of talſehood, 
decauſe he had given a diſcharge before wit- 
neſſes in abſence of the creditor, one having 
derſonated him, the judges agreed, that the 
Notary ought not to be puniſhed as a falſary. 
but 1t was queſtioned, whether or not he 
Ihould be puniſhed as having committed a 
malyerſation in his office? Some of the judges 
ere of the opinion, that although Notaries 
ere raſh in ſubſcribing for perſons they did 
not know, yet the fact was not puniſhable ; 
eeing no puniſhment was preſcribed by law 
zpainſt Notaries ſubſcribing for perſons they 
ud not know, when they were called and re- 
i quired 
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quired ſo to do; and a Notary being a publicMWo! tl 
a En. he might, being required, ſubſeribe l act 
any one; and where the law did not make 
A crime, the judges could not condemn. Others 
were -of opinion, that the Notary was cul. 
pable, eſpecially as he had acknowledged he 
nad been required by a perſon he did noi unt 
know; and that he might be brought into the 
legal ſuſpicion of fraud. The judges deter fun- 
mined, That although, in caſes where ther obſer 
is no peculiar law or ſtatute, the Notary could uber 
not be puniſhed to the utmoſt rigour ; there. Ant 
fore they found he had committed a malver.g** 15 
ſation in his office, and fined him in fifty red 
pounds. And by act of ſederunt, 2 iſt Jul zoth 
VEST; Notaries are“ diſcharged to ſubſcribeModler 
« writs for perſons who cannot write, unleſs i Nubſc 
either conſiſt with the Notary's know ledge, depoſ 
« that he for whom, and at whoſe command fbire 
« they ſubſeribe, is the perſon deſigned in the them 
«.;writz or that the ſame may be atteſted high. 
« thoſe who ſubſcribe witneſſes to the Noon 
* tanes their ſubſcription, or by other cre- 
4 dible perſons; and which the Notaris 
„are to mention when they ſubſcribe for the 
party.“ 
The Notary ought likewiſe carefully to ob - 
ſerve the condition of the perſon for whom he 
ſubſcribes, that he be ſound in memory and 
judgment, and capable to underſtand the na- 
ture and deſign of the paper which the No 
tary is to ſubſcribe for him, ſo as to give him 


Warrant diſtinctly, in preſence and Amiens 
a "i 
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of the witneſſes, And in evidence thereof by 
aft 5. parl. 1681, the party muſt touch the No- 
tary's pen. This warrant, or command, given 
by the party to the Notary, is an eſſential ſo- 


Wiocket ; otherwiſe the diſpoſition or other 
ait will be null, and cannot be ſupplied by 
Wihe witneſſes inſerted in the paper; as was 
bund the 26th July 1667, Philip contra Cheap, 
obſerved by Stair. But if the Notary ſhall, 
when the party is incapacitate to give war- 
rant and command, ſubſcribe any writ for him, 
ge is liable to be depoſed, and otherwiſe cen- 
Wired by the Lords of Seſſion; as was found 
{Moth November 1680, Stewart contra Smith, 
.Mobſerved by Stair; where two Notaries, for 
aobſcribing a teſtament without warrant, were 
depoſed from their office, and the ſheriff of the 
ſhire wherein they reſided was ordered to ſend 
them both to Edinburgh, in order that they 
ight be ſet upon the cock-ſtool, with a paper 
upon their brows. | 
This ſubſcription of the two Notaries and 
itneſſes muſt be at one and the ſame time, 
unico contextu ; for the law doth no more truſt 
Notaries ' ſubſcribing ſeparately, than it doth 
the teſtimony of ſingular and not concurring 
itneſſes. And this ſeems clear from the ſta- 
ute itſelf above cited, act 80. parl. 1579, re- 
uring the writs to be ſubſcribed by two No- 
antes, before four witneſſes being preſent at the 
me ; which implies, that both the Notaries 
uit ſubſcribe before the witnefles then pre-. 
"© 3: ſent : 


lemnity, and muſt be expreſſed in the Notary's | 
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ſent : whence they are called Co-notaries. See 
Macmoran contra Black, January 23. 1624, 
and Cow contra Craig, 20th March 1633, both 
obſerved by Durie. And this ſeems to be 
confirmed by the authority of the civil lay, 
novel. 73. cap. 8. i 
F 18. Notaries are likewiſe cenſurable, if 
they ſhall omit to inſert in their inſtrument 
what by the parties they are required to in- 
ſert, although the points be not a ſolemnity 
neceſlary in ſuch inſtruments: bat theſe points 
which are no part of the ſolemnity, muſt be 
aſtructed by the witneſſes inſerted in the in- 
ſtrument. | 
8 19. All the other duties of Notaries are 
reduced to the having of ſuch an entire fide- 
lity, and taking all poſſible care to avoid, in 
the diſcharge of their, office, every thing that 
may be contrary to juſtice and truth, ſo as that 
they may commit nothing on their part again 
either of them; for that would be to violate 
in the higheſt degree their firſt and chief duty: 
and that they have no hand in any fraud, but 
that they oppoſe all ſuch ways, if the party 
' ſhould offer to make uſe of them: and that 
they make themſelves inſtruments of promot 
ing juſtice and peace between the parties; 0 


which depends the quiet of families, the ſecu 

rity of eſtates, the validity of engagement neral 
the ties of partnerſhips, and of all forts « know 
commerce of the greateſt moment: and tha office 
they mediate and negotiate affairs to all pe! lit do 
ſons in a manner that is ſuitable to an offiqyy Seng 


thi 
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that is ſo neceſſary and of ſo great importance: 
and likewiſe they ought to proportion the pro- 
fits or recompenſe to which they may pre- 
C 


tend, not to this great conſequence of their 

miniſtry, but to that which cuſtom, the regu- 

lations of the places, and an upright integrity, 
if altogether void of intereſt, will allow them 
to take; moderating even the fees which 
they may juſtly claim, with reſpect to perſons 
who are not able to pay them according to 
their labour; and that in conſideration they 
frequently receive gratuities from other per- 
ſons far above what they could reaſonably ex- 

ct. 

© ler inally, All Notaries are to advert, that 
. they ſhould be ſkilled in the law, at leaſt in 
"M thoſe parts of it which reſpect their office, and 
Ml to be able to make known to the parties who 
MF employ them, the ſolemnities and other things 
ol required in law, for bringing to good effect 
of their purpoſes and deſign; and moreover to 
WM underſtand thoſe affairs and facts, from which, 
uM 25 being reprobated and prohibited in law, 
they ſhould abſtain ; whereas otherwiſe Nota- 
nes are liable to parties for damage and inte- 
reſt they may ſuſtain through their ignorance. 


L have here given to Notaries the moſt ge- 
u eral principles and fundamental rules to be 
known and obſerved in the exerciſe of their 

a9 office ; upon which I would not have them to 
it down, and reſt themſelves ſatisfied without 
going further; but I adviſe them to learn and 
| Ft 2 diligently 
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diligently notice the laws and practic of this 


any reſpect to their art and office: and as fo 
thoſe caſes which, upon account f their ya. 
riety and diverſity, may have difficulty and 
ambiguity, I counſel them not to truſt over 
much to themſelves, but to have recourſe to 
others more learned in the law, that, through 
their want of knowledge in this art, or by ther 
default, none come to be prejudged ; ſeeing, 
as has been ſaid already, they will be bound 
to repair the damage of parties flowing from 
either of theſe cauſes, 


kingdom and other places, which may have 
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N order to communicate to our readers as 
much information as the nature and bounds 
of the preſent publication can poſſibly admit 
of, we have thought proper to ſubjoin to this 


work, 


De FoxM and Procteburz' of ServVICEs of 
HxIRSs, as carried on before the Macers of the 
Court of Seſſion. 


Every practitioner knows that, where a per- 
ſon is about to ſerve heir to his predeceſſor, in | 
lands wherein the predeceſſor died infeft, bs 
ing in different counties or ſtewartries, it is 
competent to ſuch heir, in order to avoid the 
expence of ſeparate ſervices to the lands ly- 
ng in different juriſdictions to carry on his 


ervice all at ance before the macers commiſ- : 


lioned for that purpoſe. 

In every ſervice of an heir, the perſon ſer- 
ing, who is tiled the claimant, muſt either 
ppear perſonally in court at the ſervice, or, 
caſe of his abſence, muſt execute a procu- 
aory, which may run 1n this form : 


Procuratory for ſerving one heir to * Pre 
deceſſor. 


AB of C, eldeſt lawful ſon of the deceaſt 
] B of C, hereby conſtitute 
and each of them jointly 

nd ſeverally, to be my procurators and at- 


res; with full power, warrant, and com- 
713 miſſion, 
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miſſion, for me, and in my name and behalf 
to purchaſe, and procure me duly and lay. 


fully ſerved neareſt lawful heir of the ſaid de. in 
ceaſt J B of C, my father in ſpecial, in all fur 
and ſundry lands, heritages, annualrents, andi oth 
others, wherein my ſaid father died laſt vel anc 
and ſeiſed ; and to procure fuch ſervice duh of 
retoured to the Chancery; and thereafter ff 
obtain me duly and lawfully infeft and ſeiſeli in 1 
in ſuch lands and eſtate : and thereupon, andi ferc 
upon all and ſundry the premiſſes, to aſk and and 
take inſtruments and documents, one or more? ane 
and generally all and every thing thereanenii can 
to do, which I might do myſelf if. perſonally nfs 
preſent. Ratifying hereby, and holding fim Th: 
all and whatever things my ſaid procuratoyff brie 
ſhall lawfully do, or cauſe to be done in tha} nar) 
premiſſes. And for greater ſecurity, I con ſher 
tent, Oc. tive 
VN. B. This muſt be wrote on ſtampt paper — 
it 

This procuratory being ſigned, a bill plac 
preſented to the Lords, ok the e te to h: 
Nor: objet 
| ariſe 
Bill to the Lords, for a commiſſion to the Here 
macers. warr 

cery, 


Y Lords of Council and Seſſion, U of t! 


| your Lordſhips ſhews your ſervitor A quar 

cf C, eldeſt lawful ſon of the deceaſed ] of th 
of C, That 1 am to raiſe brieves forth of o in pl. 
fovereign Lord's Chancery, for ſerving 1 uſual 


| near 
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neareſt lawful heir-male of the body of the 
ſaid deceaſed J B of C, my father, not only 
in general but likeways in ſpecial, in all and 
ſundry lands, heritages, annualrents, and 
others, wherein my ſaid father died laſt veſt 
and ſeiſed, as of fee, at the faith and peace 
of our ſoyereign Lord, lying within the ſhe- 
nffdoms of N and C, reſpectively. But that 
in regard ſeparate ſeiſins within the ſaid dif- 
ferent juriſdictions are chargeable and tedious, 
and ſeveral queſtions and debates may ariſe 
anent the ſerving of the ſaid brieves, which 
cannot be ſo well determined before the ſhe- 
riffs of the ſaid ſheriffdoms, or their deputes, 
That therefore neceſſary it is to have the ſaid 
brieves ſerved before your Lordſhips four ordi- 
nary macers, or any two of them jointly, as 
ſheriffs, Tc. for that effect, of the ſaid reſpec- 
tive ſheriffdoms of N and C, c. and that 
within the parliament or new ſeſſion-houſe of 
Edinburgh, as the moſt fit and convenient 
place, where all parties having, or pretending: 
to have intereſt, may be heard to oppone or 
object; and any doubts which may happen to 
ariſe may be beſt reſolved and determined. 
Herefore, I beſeech your Lordſhips to grant 
warrant to the director of his Majeſty's Chan- 
cery, and his deputes, to emit and direct forth 
of the ſaid Chancery, a commiſſion, under the 
quarter ſeal, (otherways called, the teſtimony 
of the ſeal, to be made uſe of within Scotland, 
in place of the great ſeal thereof,) in due and 
uſual form of Chancery ; making, conſtitut- 

N ing, 
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ing, and ordaining the ſaid four ordinary macen ther 
before your Lordſhips, or any two of thenſſhurgt 
jointly, ſheriffs or bailies of regality, Oc. foMa nd 
that effect, of both, and each of the ſaid ſhe. 
riffdoms of N and O, and giving, granting Ing t. 


and committing to them, or any two of then Clare 


Jointly, as ſaid is, his Majeſty's full power, and if 
ſpecial command, to fit within the ſaid parlizWhng t 


ment or new ſeſſion-houſe of Edinburgh, for Th 


ſerving of the ſaid brieves ; and, for that end, 
to receive, open, and caule duly proclaim the 
ſame; and to begin, affirm, and fence courts 
one or more, and, if needful, to continue the 
ſame; and to make, conſtitute, and ordain 
clerks, ſerjeants, officers, dempſters, and all 
other neceſſary members of court, for whom 
they ſhall be anſwerable; and to chuſe a ſuft. 
cient number of perſons of inqueſt, moſt pro- 
per and leaft ſuſpected, and who beſt know 
the veiity of the matter, and cauſe them ap- 
pear accordingly, and paſs upon the inquell 
of the ſaid brieves, each perſon under the pain 
of L. 40 Scots money; and generally all and 
every other thing requiſite and neceſſary, in 
and anent the premiſſes, to uſe and exerce, as 
fully and freely as the ſheriffs of the ſaid ſhe- 
riffdoms might have done therein themſelves 
reſpeQively, if the ſaid ſervice had been led 
and deduced by, and before them: and that 
your Lordſhips may admit and declare the {aid 
parliament, or new ſeſſion-houſe of Edinburgh, 
to be as lawful and ſufficient, to the ettett 
foreſaid, as if the ſame were the ne 
Try othet 
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ther uſual court place of the reſpective head 
burghs of the faid ſheriffdoms of N and O: 
\nd may likeways diſpenſe with the time of 
xcance, if any ſuch ſhall happen to be dur- 
ing the time of the ſaid ſervices; and to de- 
lare the ſame to be equally good and ſufficient, 
as if done in lawful time of ſeſſion. Accord- 
ng to juſtice, and your Lordſhips anſwer. 

This 1s ſigned by a writer to the ſignet. 


The clerk to the bills writes upon this bill 
* fiat ut petitur, diſpenſing with the place and 
time of vacance ;” and the bill is ſigned by 
he Lord Ordinary on the bills, and by the. 
le. 

The bill is then given into Chancery, where 
a commiſſion is wrote out in Latin, in the pre- 
ciſe terms of the bill; and the Chancery iſſues 
8 many brieves as there are ſheriffdoms, or 
other juriidictions, where the lands lie. | 

The commiſſion is then carried to an under 
clerk of Seffion, who goes with the macers be- 
fore the Lord Ordinary, and there they accept 
and give their oaths de fideli, which the clerk 
certifies on the back of the commiſſion, and 
nftruments are taken in his hands wil *. 
guinea. 

The macers then proceed to execute the 
office committed to them ; and their proceed- 
Ings are minuted, in the following form, in what 
re called the courts of theſe rvice. 


Courts 
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Courts of the ſervice of the brieves iſſued fart 
of his Majeſty's Chancery, at the inſtance | 
A B of C, for ſerving him neareſt laujdf 
heir-male of the body of the deceaſed | Bi 
C, his father; holden within the parliame 
or new ſeſſion-houſe of Edinburgh, in ti 
manner after-mentioned, the days after | 
cified, viz. 


A T Edinburgh the —— day of —— yeanl 

FA and within the parliament or new ſeffior 
houſe of Edinburgh, compeared perſonal 
D E, &c. the four ordinary macers before thi 
Lords of Council and Seffion, as ſheriffs of the 
ſeveral ſheriffdoms of —— and —— ſpecial 
conſtituted, to the effect after-mentioned, i Mirai 
virtue of his Majeſty's commiſſion after ſpeci 
fied; and alſo compeared D E, as one of hu 
procurators, ſpecially conſtitute by the fai 
AB of C, eldeſt lawful ſon of the ſaid deceal 
B of C, and produced his Majeſty's commi 
fion, by deliverance of the Lords of Counc 
and Seſſion, and paſt under the teſtimony « 
the ſeal appointed, in conſequence of the uniot 
of Scotland and England, to be made ue c 
in Scotland, in place of the great ſeal thereo 
making, conſtituting, and appointing the foul 
ordinary macers of ſeſſion, or any two of then 
zointly, ſheriffs of the two ſheriffdoms betor 
Ipecified, for ſerving the two brieves (to bt 
iſſued forth of our fovereign Lord's Chancer 
for cognoſcing the ſaid A B neareſt = 
8 en 
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eir-male of the body of the ſaid deceaſed 
s his father), in ſpecial, in all and ſundry 
ads, heritages, annualrents, and others, in 
lh. fee whereof his faid father died laſt veſt 
nd ſeiſed, at the faith and peace of our ſo- 
eign Lord, within the ſaid two ſheriffdoms; 
ntaining diſponſation anent the place and 
me of vacation, if any ſuch ſhould happen; 
d dated the — day of —— and ſealed the 
of the ſame month ; with the ſaid ma- 
fers their acceptation of the ſaid office, on the 
Wack of the ſaid commiſſion, dated the 
ay of -— laſt, figned by the Lord M, one 
the ſaid Lords of Seſſion, and J C, one of 
She under clerks of Seſſion, bearing, that the 
ad macers had made faith de fideli admini- 
WWratione ; and alſo produced a procuratory, 
End patent letters, granted by the ſaid A B of 
MW, to blank perſons, conſtituting and appoint- 
g them jointly and ſeverally his 1201 and 
yocable procurators and attornies, for pro- 
uring him, the ſaid A B of C, duly and le- 
lly ſerved and retoured neareſt and Jawful 
teir foreſaid, of his ſaid deceaſed father, dat- 
0 After production of which co 
niſſion, acceptance, and procuratory, the ſai 
0D E, attorney foreſaid, deſired the ſaid ma- 
ers to proceed to execute the office of ſheriff. 
ſhip thereby committed to them: And, ac- 
ordingly, the ſaid macers elected and chuſed 
writer to the ſignet, to be clerk to all 
be courts, for ſervice of the ſaid A B now of 
C, as heir-aforeſaid : As alſo T F and R W 
| t jointly 


. 


346 The Office of a Notary-public. 


Jointly and ſeverally, to be officers; and IK 
to be dempſter for the courts of the ſaid ſer 
vices; and who being all ſolemnly ſworn, 
made faith de fideli adminiſtratione. And then 
the ſaid court was fenced, in name and auth. 
rity of his Majeſty, and by order, and in name 
and authority of the ſaid macgrs, as judges by 
the ſaid commiſſion. And the court being f 


fenced, the ſaid D E, attorney foreſaid, pro. 


duced two ſeveral brieves iſſued forth of hi 
Majeſty's Chancery, directed to the ſaid ma. 
cers, or any two of them, as ſheriffs of the 
ſaid ſheriffdoms of and , and pur 
chaſed at the inſtance of the ſaid A B of C, 
for cognoſcing him neareſt and lawful heir 
male of the body of his ſaid father, in all and 
ſundry lands, and other heritages, within the 
faid reſpective ſneriffdoms, wherein his ſaid fi 
ther died laſt veſt and ſeiſed, as of fee, at the 
faith and peace of our ſovereign Lord, Ani 
the ſaid two brieves being openly and publich 

read, the ſaid judges appointed both the {ai 
brieves to be ſerved within the parliament 0 
new ſeſſion-houſe of Edinburgh, upon the 
day of next to come: and ordainet 
the dad T F and R W officers, jointly or ſe 
verally, to paſs to the reſpective market · croſſe 
of and head-burghs of the tore 
ſaid ſheriffdoms of upon one of the 0r 
dinary market-days of the ſaid reſpective head 
burghs, in open time of market, and in p 

ſence of famous witneſſes, and there and 


then, reſpective and ſucceſſive, to duly and A 


fully 
with 
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fully proclaim the ſaid brieves to be ſerved 
within the parliament or new ſeſſion-houſe of 


Edinburgh, the ſaid —— day of — next 


come, in the hour of cauſe, with continua- 
on of days, and with certification according 
olaw; and to obſerve the whole order pre- 
ſcribed by act of parliament, (Ja. IV. p. 6. c. 
94.) anent proclamation of brieves, in all 
points. And alſo, the ſaid judges ordained 
he ſaid officers to ſummon a proper inqueſt, 
o attend ſaid place and day, and each perſon, 
nder the pain of L. 4o Scots. Likeas, the 

ad judges granted and ſubſcribed a precept 
0 the ſaid A. for that effect, of this date: 
ind which precept alſo contained a commiſ- 
ion granted by the ſaid judges to and 
or either of them, jointly and ſeverally, 

s commiſſioners for taking the oaths and de- 
wofitions of the officers, executors of the ſaid 
ieves, and of the witneſſes, upon the verity 
f the execution thereof; which precept and 
ommiſſion the ſaid judges cauſed deliver, 

ong with the ſaid two brieves, to the ſaid 


heWſlicers, to be proclaimed accordingly : And 


hen the ſaid judges adjourned the court to the 
ud —— day of —— next, then to be held 


W this place; and continued the ſervice of the 


ud brieves to the ſaid day, in the hour of 
ule ; ordaining all parties having intereſt, 
en and there to attend, whereof they were 
fully warned, apud afia ; and whereupon, 


| ad upon all and fundry the premiſſes, the 


d D E attorney foreſaid, aſked and took 
ä G g inſtruments 


* 
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inſtruments i in the hands of the laid clerk 9 
court. 


The form of the precept ſigned by the nu 
.cers is to this effect: 


E two of the four ordinary mace 
before the Lords of Council and Seflion 

Se ſheriffs of the ſheriffdoms of and — 
ſpecially conſtituted by virtue of his Majeſty 
commiſſion, by deliverance of the ſaid * 
of Seſſion, under the teſtimony of the ſe⸗ 


appointed, in conſequence of the union bei 


tween Scotland and England, to be made ul 
of within Scotland, in place of the great ſe 
thereof, directed to us the ſaid macers, or an 


two of us jointly, for ſitting in the parliamen 


or new ſeſſion-houſe of Edirburgh, as judge 
of the reſpective juriſdictions foreſaid, for fer 
ving of two ſeveral brieves, iſſued forth of b 
Majeſty's Chancery, to us, or any two of 

Jointly, as judges foreſaid ; and purchaled : 
the inſtance of A B of C, eldeft lawful ton d 
the deceaſed ] B of C, for cognoſsing and re 
touring the ſaid A B of C, neareſt and lauf 
heir-male of the body of the faid decealed [| 
of C, his father, in ſpecial, in all and ſund 
lands, heritages, annualrents, and othe 


within the ſaid ſheriffdom, wherein his fa 
father died laſt veſt and ſeiſed, at the faith al 
peace of our ſovereign Lord; and as havin 
by the ſaid commiſſion, his Majeſty's f 
power, and ſpecial warrant, to receive, opt 


1 


and « 
nffirn 
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and cauſe proclaim the ſaid brieves, to begin, 
affirm, fence, and continue courts, one of 
ore, for ſerving thereof, to make, create, 
onſtitute, and ordain clerks, ſerjeants, demp- 
ers, officers, and all other neceſſary members 
f court, to ſummon the inqueſt to paſs there- 
pon; and to do all other things requiſite' 
hereanent : and, as having accepted of the 
aid commiſſion, which is dated the day 
f —— and ſealed the of ſame month 
and year, have made, conſtituted, created, 
and ordained, and hereby make, Wc. you T F 
and R W, and each of you, jointly and ſeve- 
nally, our very lawful and undoubted officers, 
to the effect after ſpecified, of the ſaid ſheriff- 
loms of —— and ——, with full power and 
commiſſion to you, jointly and ſeverally, as 
aid is, to paſs in his Majeſty's name and autho- 
nty, and ours, to the reſpective market-crofles 
of the head-burghs of the ſaid ſheriffdoms, 
ſucceſhively, upon a lawful market-day, and 
there, between eleven and twelve of the clock 
forendon, in time of open market, and in pre- 
ſence of famous witneſſes, to duly and lawfully 
read and proclaim the ſaid two brieves reſpec- 
tively, or cauſe the ſame to be read and pro- 
claimed by another, (the words being alſo 


ifpronounced by one of you our ſaid officers): 


iz. The one of the ſaid brieves, directed to us 
as ſheriffs of R, at the market-croſs of R, as 
head-burgh of the ſheriffdom thereof; and the 
other of ſaid brie ves, directed to us as ſheriffs 
of the faid jherifldom of L, at the market- 

Gg 2 crols 


* 
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croſs of L, as head-burgh of the ſaid ſherif: 
dom thereof; and both the ſaid brieves to be 
ſerved within the parliament or new ſeſſion. 
houſe of Edinburgh, the day of — 
next to come, in the hour of cauſe, with con. 
tinuation of days, before us the ſaid macers, o 
any two of us jointly, as ſheriffs, to the effect 
foreſaid, of the ſaid ſheriffdoms; and to warn 
and ſummon all perſons having, or pretending 
to have, intereſt in the ſaid matter, by open 
proclamation at the ſaid market- croſſes, to 
compear before us, or any two of us, as judges 
foreſaid, the ſaid day and place, in the hour of 
cauſe, to hear and ſee the ſaid brieves duly and 
awfully ſerved, and retoured to our ſovereign 
Lord's Chancery, in due and competent form, 
or to oppoſe and object a reafonable cauſe in 
the contrary; and to make intimation and 
certification to them, according to the law in 


that behalf: As alſo, we charge and command 


you, that ye lawfully ſummon, warn, and 
charge a ſufficient number of perſons moſt 
worthy, leaſt ſuſpected, and who beſt know 
the verity of the ſaid matter, to compear be- 
fore us the ſaid day and place, in the hour ot 
cauſe, with continuation of days, to paſs upon 
the inqueſt of the- ſaid brieves, each perſon 
under the pain of L. 40 Scots money, as ye wil 
anſwer to us thereupon. 
And further, for preventing the expence 
and trouble of bringing the ſaid officer and 
witneſſes to Edinburgh, to depone on the ve- 
- rity cf the exccution of the ſaid brieve, » 
| | hereby, 


—— er” — * 
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— 
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hereby, as ſheriſfs in that part foreſaid, give 
full power, warrant, and commiſſion to x 
or any one of them, with full power to him to 
chuſe a clerk, for whom he ſhall be anſwer- _ 
able, to take and receive the oaths and depoſi- 
tions of the ſaid officer, executor of the ſaid 
brieve, and witneſſes, upon the truth and ve- 
rity of the executions thereof, after that the 
ſaid execution is openly read in their preſence, 
and that at —— the day of and to 
cauſe put all their depoſitions in authentie 
writing, to be ſubſcribed by the deponents, if 
they can write, and the ſaid commiſſioner and 
clerk ; and to report the ſame, with this pre- 
ſent commiſſion, to us, before the ſaid - — 
day of —— next. For doing of all which, 
theſe preſents ſhall be a ſufficient warrant. 
Given under our hands, and ſubſcribed by us 
in Court, upon this and the —— preceding 
pages, Oc. 3 | 
This precept and commiſſion, being of the 
nature of a judicial deed, is written upon com- 
mon paper, and is tranſmitted to the country 
for the purpoſe of carrying into execution; 
and great care ought to be taken in the man- 
ner of executing both it and the brieves, and 
proper inſtructions given to the perſon who is 
to have the charge of executing them. The 
lollowing memoranda ſeem proper: 4 


Memoranda 
k 
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Memoranda for P S officer. - fore 


WES he comes to R (which muſt be. MC, « 
[here inſert the market- day next) two 
he is, between eleven and twelve forenoon, to ſeal 
go to the market-croſs, and there, in preſence fore 
of the two witneſſes, (for he muſt take wit. pre! 
neſſes with him, who may return to verify the Seſſ 
execution with him upon oath), read over the ſaid 
| brieve, marked R, and precept from the m. me! 
cers, and then the ſchedule ſubjoined to the the 
copy of the brieve ; after which, he muſt fix the 
and leave the copy upon the croſs. | and 

He muſt do the like with regard to the other pre! 
brieve and ſchedule, at the croſs of L, upon tore 
next. | or t 


And will remember to cry three ſeverliff the 

times qyeſſes, at each croſs, before he begins. will 

| con 

Schedule of what is to be ſigned by the officer, er to 

ecutor of the brieves, and witneſſes ; and to H mai 

 teft at the market-croſs. — 

| 2 
As copy of the brieve, and of the direQord 
the Chancery's ſubſcription, on the back, 

prefixed; and then is added, * 

1 PS, as officer of the ſheriffdom of a 


ſpecially conſtituted, to the effect after 
mentioned, by virtue of a precept dated tit 
— day of ——, given to me by the mat 
of Seſſion, as ſheriffs of the ſame * 
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alſo ſpecially conſtituted, for ſerving of the 
foreſaid brieve iſſued forth of his Majeſty's 
Chancery, at the inſtance of the ſaid A B of 
C, conform to the commiſſion to them, or a 
„to of them, under the quarter ſeal, dated and 
to ſealed laſt, do hereby proclaim the 
ce foreſaid brieves, whereof a juſt copy is hereto 
t. ¶ prefixed, to be ſerved before the ſaid macers of 
he teſſion, or any two of them, as ſheriffs of the 
be ſaid ſheriffdom of —— within the parlia- 
a. ment or new ſeſſion-houſe of Edinburgh, upon 
bel the day of „next to come, in 
ix the hour of cauſe, with continuation of days; 
and warn and ſummon all perſons having, or 
er pretending intereſt, to compear, place and time 
x toreſaid, to hear and ſee the ſaid brieves ſerved, 
or to object thereagainſt; and certify them, if 
al they fail, the ſaid macers, as ſheriffs foreſaid, : 
, W vill proceed in the ſervice of the ſaid brieves, 
conform to the tenor thereof, and commiſſion 
to them for that effect. This I do, at the 
market-croſs of , head-burgh of the 
laid ſheriffdom, upon the pda of 
detore theſe witneſſes and 


Execution to be indorſed on the back of the 
brieve, and figned by the officer, OO 
and witnefſes. | 


PON the —— day of years, being 
a market-day, within the burgh of | 
IPS, as officer appointed by the macers of 
| the 
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the Scihn, as ſheriſſs of the ſaid ſherifldon 
and at command, and by virtue of their pre 
cept to me in that behalf, dated inſtant 
3 to the market-croſs of , the ſaid head 

urgh of „and thereat, between th 
hours of eleven and twelve of the clock fore 
noon, and after crying three ſeveral /e 
and public reading of the within written brieye 
and of the ſaid precept, I duly and openly pre 
claimed the within brieve, to be ſerved befo 
the ſaid macers, or any two of them, as ſhertfh; 
aforeſaid, by virtue of his Ma jeſty's commiſſin 
to them for that end, and that within the 
parliament or new ſeſſion-houſe of Edinburgh, 
the day of next to come, in 
the hour of ' cauſe, with continuation of days; 
and duly and lawfully warrant all perſons bay 
ing, or pretending to have intereſt, to com. 
pear, time and place aforeſaid, with continuz- 
tion, as faid is, to hear and ſee the within 
brieve ſerved, or to object thereagainſt; and! 
made certification to them as effeirs; and I at. 
fixed and left upon the ſaid market-crols, a 
ſchedule, containing a copy of the within 
brieve, the date and whole tenor of this my 
execution, and the names and deſignations of 
the witneſſes who were preſent thereat, and 
are hereunto with me ſubſcribing, viz. G8 
and A D, both indwellers 1 ———— 


Tbe 
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be form of the report of the commiſſioner, 
anent the verifying of the execution of the 
0 bri eve. . ; 5 


* , the day of ———, the 
which day there was produced to --— a 

commiſſion of date the —— given and ſigned 
by D E, &c. two of the four ordinary macers, 
whore the Lords of Council and Seffion, who, 
ot any two of them, are appointed ſheriffs in 
that part of the ſheriffdoms of L and R, by 
his Majeſty's commiſſion under the quarter- 
ſeal, for ſerving of A B of C, neareſt lawful 
keir-male of the body of the deceaſed JB of 
(. bis father, upon the —— day of —— next, 
* within the parliament-houſe of Edinburgh; 
„by which commiſſion the macers, as ſheriffs in 
„chat part foreſaid, for preventing the expence 
nend trouble of bringing the officer who exe- 
etes the brieves, and witneſſes, to Edinburgh 
. Jo depone before them, give full power and 
eommiſſion to the ſaid ——, with power to 
zu bim to name a clerk to take and receive the 
u epoſitions of the officer, executor of the ſaid 
bre ves, and of the witneſſes, upon the truth 
{0d verity of the executions, after the execu- 
s uons ſhall be openly read 1n their preſence, 
and that at -—— the —— day of ——, and to 


report the ſame, with the ſaid commiſſion, to 

me ſaid macers, before the ſaid —— (the day 

„ea which the ſervice is to be), which commiſ- 
„he made 
choice 


kon being accepted by the ſaid 
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choicg of —— to be his clerk, who accepted 
of the ſaid office, and gave his oath de fideli ad. 
maniflratione. | 

The commiſſioner and clerk fign this. 


Thereafter compeared officer, and exe. 
cutor of the brieves directed forth of his Ma- 
jeſty's Chancery, for ſerving of the ſaid AB 
of C, neareſt lawful heir-male to the ſaid ]} 
of C his father, and being ſolemnly ſworn and 
interrogated by, and in preſence of, the ſaid 
commiſſioner; and the two brieves, and exe. 
cutions on the back thereof, being openly read 
in his preſence, depones, That he executed the 
ſaid two brieves in the preciſe terms of the 
*executions on the back of the ſame, figned 
by him and the witneſſes who were preſent 
thereat, at the ſeveral market-croſſes follow: 
ing, vis. at the market-croſs of R, head-burgh 
of the ſheriffdom thereof, the day of 
being the ordinary weekly market. 
day of the ſaid burgh of R ſ and ſay the hit 
as to the other burgb] and which days are the 
true dates of the executions of the ſaid brieves 
| ſigned by the deponent, commiſſioner, and 

clerk. 
As alſo compeared [ blank for the defeats 
and — of the two men who were witneſſes) 
and being both ſolemnly ſworn and interrogat- 
ed by, and in preſence of, the ſaid commit 
ſioner; and the before- mentioned two brieves 
and executions thereof, being openly read Il 


their 6 depone, That they were pre 


8 ſen 
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ſent with and heard and ſaw the ſaid the 
officer's name] officer, execute the ſaid two 
drie ves, in the preciſe terms of the executions 
of the ſame on the backs thereof, ſigned by 
him as officer, and the deponents as witneſſes 
thereto; and that the ſaid two brieves were 
executed at the ſaid two ſeveral market-croſles 
of R and L, upon the ſeveral days mentioned 
in the ſaid ——— officer his depoſition before 
written, being the ordinary market days of the 
ſaid ſeveral burghs, and which days are the 
nue dates of the executions of the ſaid brieves; 
nd the above is the truth as they ſhall anſwer 
WW to God; ſigned by the deponents, commillion- 
Wl cr, and clerk, 

e At the —— day of ——, what is con- 
a tained in the preceding pages is the report of 
che commiſſion before- mentioned ſigned by the 
commiſſioner and clerk, and the ſame, with the 
laid commiſſion, is returned to the macers of 
Seſſion. © 94s 


This figned by the commiſſioner and clerk. 


After the day to which the court was ad- 
journed is come, the court again meets; and 
ir the officers be not — with their exe- 
cutions and witneſſes, or any accident happen, 
which renders it either impoſſible or inconve- 
nient to have the brie ves ſerved that day, the 
court muſt again be adjourned ; but this is ſo 
nl very eaſy in form, that it is needleſs to ſet it 
down ; only obſerve, that a title is to be pre- 
fred to the acts of court that day, the ſame as 


lem | 
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in the following acts; and after mentioning the tio 
court to be met, and the day and place, as ; 

therein done, let either the procurator, judge 
or any other member of court, ſet forth why 
the court cannot ſo conveniently proceed; 
and then let the judges continue and adjourn 
the court to any proper day, wherein all par. 
ties, jurors, witneſſes, officers, dempſters, and 
members of court are ordained to be preſent; 
on which the procurator is to take inſtrument, 
and the continuation is to be ſigned by the 
judges : but if there be no occaſion for an ad. 
journment, a jury is to be choſen and ſworn 
and the brieves verified, and all parties open) 
cited, and the claim preſented to the jurors of 
aſſizers, and the ſame verified, and the jury ar 
to give their verdict thereon ; all which is ſe 
forth in the aQts of the ſecond court. 


Follows the form of the Oaths. 


Oath to a furyman. 

Y. God, Oc. You promiſe to be faithful 
in this inqueſt. Erna 

Oath to the officer, executor of the brieve, 

preſent m court. 4 


Y God, &c. You did proclaim and exe 
cute the brieve, in ſuch manner as is met- 
_ | cond 
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ionedin the indorſation thereof, figned by 
you ; an as ye ſhall n rag. to 


. to adi inet * were preſent at exc- 
cuting, 4 9 in court. 


V God, Sc. You heard, _s PSY and 
ſtood by, when the faid + , officer, 
proclaimed and executed the brieve, in ſueh 
manner as is mentioned in the indorſation 


thereof, ſigned by you; and this is truth, at 
wr a. 


Paths of witneſſes, for prof of the elaine; who 
| muſt be preſent in court. 


And B being ſolemnly ſworn, l 
and interrogated, depone affirmative to 
the propinquity of the claimant, and the time 
f his father's death. 

This laſt to be jig ned by the witneſer, and 
rote upon the margin of the claim.* | 


ful 


tation by the officer in court, and at the deer gf 
the court-houſe. | 

> Veſs, oyeſs, oyeſs: If there be any per- 

ſon or perſons ho have any thing to 18 

ect againſt the ſervice of the brieves 


H = 


* 
"ig 


I” Naa, The jurymen may be witneſſes as to the pra 
equity, ©. 


* 
F33 
* 

. 
> 
1 
1 
b 
a 
* 
*.* 
1 


ceaſed ] B of C his father, in all lands and he. ing 
Titages wherein his ſaid father died infeft, let %, 


eldeſt lawful ſon of the deceaſed J B of 0 
That the ſaid deceaſed ] B of C, my father 


of our ſovereign Lord George the Third, non 


tbe lands.) conform to a charter of reſigns 
tion of the ſaid lands and others, dated 
and ſealed ——, and granted by his late MA 
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chaſed forth of our Sovereign Lord's Chancery, 
by AB of C, for cognoſcing him neareſ 
and lawful heir-male of the body of the de. 


them come forth, and they ſhall be heard _ 
Once, twice, thrice, wr 
Nota, This citation is called two ſever iS 
times in preſence of the macers, (judges) audi 


the inqueſt; after which it is called a thin gn 


time at the outer door of the parliament -houte; 


and it is uſual, if there be no objection made — 

to the ſervice, to take inſtruments in the hands "I 

of the clerk to the ſervice, on that fact. F 
mill 

| Claim of A B as heir in Special of the deceaſed eres 
FB of Chis father. not! 

and 


Onourable perſons, and good men of in 
queſt, unto your wiſdoms ſays A B of C 


died laſt veſt and ſeiſed, at the faith and peace 


reigning, in the fee of all and whole the land 
and barony of C, comprehending the lane 
and others after · mentioned; viz. ¶ Here tale. 


-jeſty George the Second, under the great le: 


in favours of the ſaid deceaſed JB of 1 1 
at 
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Father, and the heirs-male lawfully to be pro- 
elereate of the body of the ſaid ] B; whom fail- 
e. ing [ Here take in the ſubſtitution ; and in caſe 
©-W the lands be thilzied, after taking in the ſubſtitu- 
t tion, you'll inſert the conditions, &c. | ſpecially 
Mfr: mentioned, contained in a bond of tail- 
tie, granted by „Ec. (as the cafe is), and 
regiſtrate in the regiſter of tailzies the ; 

a ez. with this proviſion, Ec. as in the ſaid tail- 
nag ze and charter foreſaid following thereon, more 
rd fully is contained, dated , Tegiſtrate ——, 
heritably and jirredeemably; and, by which 
charter, a ſeiſin to be taken at the manor- 
piace of C is declared and ordained to be a va- 
lid and ſuſticient ſeiſin for the whole lan?“ ,. 
mills, and others before ſpecified, united and 

[ei erected into the ſaid barony, as ſaid is, and 
notwithftanding of their lying diſcontiguous, 
and within different juriſdictions; and that I 
an eldeſt lawful fon, and neareſt lawful heir- 
male of the body of the ſaid deceaſed J B, my 
father, in the ſaid lands and barony of C, com- 
prehending and lying as aforefaid-; and that I 
Im of lawful age; and that the ſaid lands and 
Woarony of C, comprehending, and lying as 
aioreſaid, are now worth, and were worth, in 
the time of peace, the ſums particularly after- 
mentioned, vi. ¶ Here take in the old extent of 
ber parcel of lands particularly.) And that 
the faid lands of —— are holden of his Ma- 


jeſty, and his royal ſucceſſors. [Here rake in 
the manner of holding, and the fel or other du- 
VOY ties payable. } And that the fail lands and 

85 Hh: . barony 
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barony are now in the hands of the ſaid re. fe 
ſpective immediate lawful fuperiors of the ſame, MW wi 
by reaſon of non-entry, through the deceaſeMW du 


of the ſaid J B of C my father, who deceaſei pe 
in the month of ——, and ſo have remained ca 
in the hands of the faid ſuperiors thereof, fc: all 
the ſpace of ——— months, or thereby, by the 
reaſon of my not preſenting my juſt right} an: 
thereto, as neareſt and lawful heir of my ſaid he 
father. Herefore I beſeech you to cognoſce ord 
and ſerve me neareſt and lawful heir of the bri 
ſaid deceaſed J B of C my father, (as being mo 
eldeſt ſon of his body), in all and whole the are 
ſaid lands and barony of C, comprehending, +"c 
and lying as aforeſaid; and return the ſaid ſer Wie 
vice to his Majeſty's Chancery, under the moſt 

part of your ſeals, as uſe is. According to Se 


juſtice, and your wiſdoms anfwer. 
The claim is ſigned by the procurator, or # 
the claimant himielf, it preſent. i 


I be names of the perſons of inqueſt au “ 
written upon the claim, and ranged in thre 2/ 
columns, five in each column. Below then © 


names the verdict is wraten, in this form. fu 
288 2 5 
FREI VER DIC T. 

c 


T Edinburgh, the -—=—— day of — —. /t: 
Tuc whole perſons of queſt before. co 
named, being all folemnly ſworn and admitted 
| to pals upon the fervice of the brieves iſſued 
forth of his Majeſty's Chancery, for enquiring 
into the forefaid claim; and having all heard 


{eel, 
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t. been, and conſidered the claim before-written, 
with the writs produced, and teſtimonies ad- 
duced in court, for inſtructing thereof, and no 
perſon objecting, albeit legally cited, thrice 
called, and lawful time of day waited, they 
all in one voice, and without variance, Find 
the claim before-written ſufficiently inſtructed 
and proven, and ſerve the ſaid A B, claimant 
heir foreſaid, conform to his ſaid claim ; and 
ordain the ſervice to be retoured with the 
brie ves to his Majeſty's Chancery, In teſti- 
mony whereof, theſe preſents, and the claim, 
are, in their preſence, and by their direction 
and conſent, ſigned by the ſaid ——, whom 
they had elected their chancellor. 


Second court of the ſervice of the two ſeveral 
brieves ifJued forth of his Majejly's Chancery, 
and purchaſed by the ſaid A B of C, for ſerv. 
ing him neareſt and lawful heir-male of the 
body of the ſuid deceaſed F B of C, his fa- 


of , within the parhament or new ſeſ- 
fwon-houſe of Edinburgh, by the before-named 
tour ordinary macers before the Lords of Goun- 
cl and Seſſion, as ſheri of the ſuid' two 
ſeveral ſheriffdoms of N and C, ſpecially con- 
ſtituted for that end, in virtue of his Majeſty's 
commiſſion before ſpecified, to them. on that — 
ted balf directed. 

wed Curia legitime affirmatas. 

ing | N preſence of the ſaid macers before-named, 
a as ſheriffs foreſaid, fitting in judgement, 
een, 1 compeared 


—. 


De- 


ther, continued to, and holden this — — day 
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compeared the ſeveral worthy perſons after. 
named, who had been lawfully ſummoned be. 
fore to paſs upon the inqueſt of the foreſaid 
brieves, as being leaſt ſuſpected, and who bet 
know the verity; they are to fay, Here tale 
in their names as before directed.) As alſo 
compeared perſonally the ſaid D E as attorney 
ſpecially conſtituted to the effect before and 
after mentioned, by the ſaid A B of C, confom 
to the procuratory and patent letters formeil 
mentioned, granted to bim and others, jointly 
and ſeverally, of the date before ſpecited; 

and there in court the ſaid attorney reproduced 
the two brieves before mentioned, directed to 
the ſaid macers, or any two of them, as ſhe- 

riffs of the ſaid ſheriffdoms of N and O, for 
cognoſeing the ſaid A B of , neareſt and lay: 
ful hcir-male of the body of the ſaid deceaſed 
JB of C, his father, as aforeſaid ; rogethe 
with the ſaid macers their precept, ordaining 
the officers of court before-named to prochin 
and execute the ſaid brieves, and together all 


with the two ſeparate executions of the ſai ſai; 
two brieves on the back thereof reipectiveijW du 
- under the hand of the ſaid R F one of tha Tt 
officers of court, and of the ſaid P T and pr 
L. as witneſſes thereto, bearing the ſaid D tee 
officer, to have puſſed to the market-crois ol an 
 ——— - head-burgh of the ſheriffdoms there ce: 
of, upon the day of —— laſt ; and FF all 
the market- croſs of N, N of the ſi thi 
nffdoms thereof, upon the —— day of t fat 
ſame month of —— laſt, being the reſpecting} pe: 


marke! 
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matket-days of the ſaid two burghs, and 
there, at each of the ſaid- market-crofles, and 
at the time of public market, to have duly and 
lawfully proclaimed and execute the ſaid two 
brieves, in manner directed by the ſaid judges 
their precept; and which two brieves, with 
the executions thereof, and precept foreſaid, 
being delivered by the ſaid attorney to the 
clerk of court, the ſaid judges cauſed the ſaid 
two brieves, with the reſpective executions. 
thereof, to be audibly and publicly read: 
After reading thereof, the ſaid D E officer, 
who did execute the ſaid brieves, and the ſaid 
PT and R L witneſſes, who were preſent at 
the execution thereof as aforeſaid, did give 
their oath anent the truth of the ſaid reſpec- 
tive executions ; and who being ſolemnly and 
jadicially ſworn, deponed, That the ſaid two 
brieves, and each of them, were truly and 
faithfully proclaimed and execute, conform to 
the reſpective executions thereof, in all points, 
as they ſhould anſwer to God: Whereupon the 
ſaid judges found, that the ſaid brieves were 
duly and lawtully execute and proclaimed. 
Thereafter, the ſaid attorney exhibited and 
produced a claim for the ſaid A B of C, be- 
ſeeching that he might be cognoſced neareſt 
and lawful heir-male of the body of the de- 
ceaſed J B of C, his father, (in ſpecial), in 
all and ſingular the lands, and other heritages 
therein ſpecified, and in fee whereof his ſaid 
father died laſt veſt and ſeiſed, at the faith and 
peace of our ſovereign Lord; and that the 

ſervice 
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ſervice of the ſaid brieves might be returned 
te his Majeſty's Chancery, in full and proper 
form. And for verifying the ſaid claim, the 
ſaid attorney produced, in preſence foreſaid 
the writs after-mentioned, viz. Charter unde; 
the great ſeal, Wc. of the lands and barony gf 
A, comprehending, lying, and to be holder, 
as in the ſaid claim is ſet forth, in favours 9 
—— in liferent, and the ſaid ] B of C, hi 
eldeſt ſon, and father to the claimant, in fee, 
and the heirs-male of his body, &c. dated —— 
ſealed —— with the inſtrument of ſeiſin fol. 
lowing thereon, in favours of the ſaid in 
liferent, and the ſaid ] B younger in fee, dat. 
ed —— and recorded at ——. As allo, for 
proving the old extent, a charter or retour, 
Sc. [Here they are taken in.] As allo, tor 
proving the deduction of a part of the barony 
made in the ſaid claim, a charter, &c. in ta- 
vours of upon the reſignation of ——= 
dated ——— and ſealed And ater 
production of all which claim and writs, the 
taid macers, as judges foreſaid, cauſed the lad 
T F, officer of court, call peremptorily and 
openly in judgement, all parties having, 
pretending to have, intereſt ; and none com. 
pearing to object againit the ſaid brieves, and 
lawful time of day being waited, the ſaid at- 
torney proteſted contra omnes non comparents!, 
that they might be ſilent for ever hereatter; 
and alſo deſired, that the ſaid claim, writs 
roduced, and teſtimonies to be adduced tor 
verifying the ſaid claim, might be referred and 
| | admitted 
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zamitted to the knowledge of the inqueſt be- 
fore named: and the ſaid macers, as judges 
foreſaid, finding his defire to be juſt and rea- 
ſonable, they admitted thereof, and remitted 
the ſaid matter to the knowledge of the fore- 
ſaid inqueſt; and who being all ſolemnly ſworn 
by the ſaid judges, made faith de fideh: admini- 
ſratione; and they unanimouſly elected the 
ſaid Sir M S to be their Chancellor; and there- 
upon the ſaid claim was openly and publicly 
read, and compared with the foreſaid writings 
and infeftments produced for youching and ve- 
nfying thereof. [ Inflkead of this, the propin- 
quity, when proven by witneſſes, muſt be here 
mentioned to have been ſo done.) And the ma- 
jority of the perſons of inqueſt publicly own- 
ed and declared their knowledge of the claim- 
ant's propinquity of blood to his ſaid father, as 
ſet forth in the ſaid claim. And thereafter, 
the ſaid macers, as judges foreſaid, cauſed the 
ſaid T F officer call again thrice peremptorily, 
at the moſt patent door of the ſaid new ſeſſion- 
houſe, all parties having, or pretending to 
have, intereſt ; and none compearing to ob- 
ect, the ſaid DE attorney forefaid, again pro- 
teſted contra omnes non comparentes, and that 
they might for ever hereafter be filent. And 
then they, the ſaid worthy perſons of the in- 
queſt, all with one voice, and without variance, 
dy the mouth of their ſaid Chancellor, Found 
the foreſaid claim ſufficiently verified and in- 
ſtructed; and therefore ſerved and cognoſced 
the faid A B of C neareſt and lawful heir to his 

| fad 
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ſaid father, in ſpecial, in the ſeveral lands, and Mer 
other heritages, wherein his ſaid father died Mm 
laſt veſt and ſeiſed; and that conform to the 
faid claim, and the verdict of the ſaid inquef 
ſubjoined thereto, and ſigned by the {ai 
Chancellor, in all points: and ordained the 
' faid ſervice, with the ſaid two brieves, and un. 
der the clerk of court his hand, to be returned 
to his Majeſty's Chancery. And to which ver. 
dict and ſervice, the ſaid macers, as judges 
foreſaid, adhibited, and hereby adhibit, their 
authority, and ordain the ſame to be retoured, 
in manner foreſaid : Whereupon, and upon all 
and fingular the premiſes, the ſaid D E, attor- 
ney foreſaid, aſked acts of court, and inttiu- 
ments in (under the hands) the hand, and ſub- 
ſcription manual of Mr. H C clerk of our court, 
as aforeſaid. 


Nota, When a commiſſion is iſſued for tak. 
ing the oaths of the commiſſioner and witneſſes 
in the country, the report of that commiſſion 
is produced in court by the attorney, and ſo 
narrated in the acts of court, inſtead of mak- 
ing the executor and witneſſes appear perſon- 
ally in court. The acts of court are figned by 
the macers on each page, and, together with 
the claim, verdict, oaths of the witneſſes, G. 
are kept by the clerk of court for his warrant, 
Upon all this procedure, the ſervice is made 
out and extended, in Latin, on common parch- 
ment, and is almoſt a tranſlation of the clam, 


only the claim runs in the tirft perſon, and the 
| | zervice 
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i Mfervice in the third. The following is a ſpeci- 
nen of the ſervice or retour: 


XC inquiſitio facta fuit in pretorio ſeu 
H nova ſeſſionis domo Edinburgi, die —— 
menſis —— anno Domini coram — 
quatuor clavigeris ordinariis coram Dominis 
Concilii et Seſſionis, vicecomitibus in hac parte 
ricecomitat. de et ſpecialiter 
conſtitut. virtute commiſſionis ſub teſtimonio 
ligilli, per tractatum unionis cuſtodiend. in 
Scotia, vice et loco magni ſigilli ejuſd. utend. 
ordinat. ex deliberatione Dominorum Concilii 
et Seſſionis, datæ et directæ de data ulti- 
u. mo elapſ. diſpenſationem tam penes locum 
b. quam tempus vacantiæ, fi contigerit, in ſe 
rt, Ncontinentem; per hos probos et fideles homi- 

nes patriæ. (Take in their names.) Qui ju- 

rati dicunt, magno ſacramento interveniente, 
k. quod quond. ] B de C, pater A B nunc de C 
fes Nobüt ad fidem et pacem S. D. N. regis, ac ul- 
jon timo veſtit et ſaſit in feodo totarum et integra- 
o um terrarum et baroniæ, comprehendent. 
ak. {ib terras aliaque poſtea mentionat. viz. {And 
on- / goes on as in the claim, till the word Here- 
by Wiore; inſtead of which he addr,] In cujus rei 
ith Iteſtimonium ſigilli majoris partis, (or quon- 

dam,) eorum qui dict. inquiſitione intererant, 


int. Juna cum brevibus regis, intus clauſis ac ſigilli 
ade Ndict. clavigerorum tanquam vicecomitum ante 
ch· lid. ſunt appenſa, una cum ſubſcriptione ma- 
im, {vali Mri. H. C. ſigneto regio noſtro clerici et 


the 


| Notarü publici, ac deſervitionis dict. brevium 
VICE | 


curiæ 
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curiz clerico, apud Edinburgum dict. 
dict. menſis anno 
Præmiſſa ſupra hac et præcedent. — 
inis, ſcripta vera eſſe atteſtor ego dic 
Mr. H. C. Sic ſubſcribitur HC, N P, et C8. 


This ſervice, when written out and ſigned 
by the clerk of court, who muſt be a writer to 
the ſignet, as well as a Notary-public, is car. 
ried to the Chancery office, which is called re. 
touring the ſervice, and is wrote over and in. 
groſſed in Chancery hand, and then given out 
to the party along with the precept directed to 
the ſheriff or ſtewart of any one county or ſte. 
wartry to give infeftment for the whole, in vir. 
tue of the diſpenſing clauſe contained in the 
charters of the lands; and this infeftment, 
when recorded, veſts the eſtate of the prede 
ceſſor completely in the perſon of the heir. 


Ab 


TABLI 


oreig 


For 


llow, 


1 BE 


STAMP DUTIES. 


out Bankers and other Buls and Promiſſory Notes. 


EY Y a&t 24th Geo. III. bills ar notes under 40 8. do not | 


Av. F 

By ia of 3iſt Geo. III, cap. 25th the act of 23d Geo. 
III. is repealed, and in place of the duties thereby payable, 
dee following are ſubſtituted from and after firit Auguſt, 
| 1791. 

For every bill of exchange, draft or order, payable o- 
therwiſe than on demand, or any promiſſory or other note 
payable otherwiſe, than to the bearer on demand, a ſtamp 
duty as follows, viz. | 


IWhere the ſum ſhall not amount to 
L. 2 and not exceeding L. 30 o 64d. 


Above L. 30 and not - $9. 0 i .a&: 
50 and not - - 00 I1%'0 | 
100 and not 200 18. 6d. 
200 and upwards - 238. 0 


LI reign bills of Exchange, i. e. bills drawn in Great Britain 


on foreign countries. 


Foreign bills of exchange drawn in ſets, a ſtamp duty as 
lows, viz. | . 


Ii | | Where 


J 
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Where the ſum ſhall not exceed 


. = I G0 * 8 = O 6 d. 
Exceeding ico - * o 94. un 
Exceeding 200 8 „1 be 


And every bill of each ſet ſo drawn, is declared to be . 
chargeable with the duty. 


EXEMPTION S. 


1. Drafts or orders payable to the bearer on demand, P 
bearing date on or before the day on which the ſame ſhil 
be iſſued, and at the place from whence the ſame ſhall be 
drawn and iſſued, and drawn upon any banker or perfor 
acting as a banker, and reſiding and tranſacting buſineſs a 
ſuch, within ten miles of the place where ſuch draft or or. 
der ſhall be drawn and iſſued. = Ab 

2. All notes and bills whatever iſſued by the bank of 
England, upon condition of their paying into the Exche- 
quer, the annual ſum of 12000l. half yearly, on October 
10th, and April 5th. | | 


Regulations in the, aforeſaid ad. 
If any bill, &c ſhall be written on paper not ſtamped; 


or ſtamped, with a ſtamp of lower value than directe, 
then there ſhall be due and paid, the full duty there) 
chargeable, which ſhall be payable by and charged up 
all perſons, who ſhall draw, or make, and utter, and neg» 
tiate ſuch bills, c. and all perſons who ſhall write, and 
ſign, or cauſe to be written and ſigned, or who ſhall ac 
cept or pay, or cauſe be ſo done, any bill, Sc. without be- 
ing firit ſtamped with a proper ſtamp, or upon which ther 
ſhall not be ſome flamp reſembling the ſame, ſhall forkit 
L. 20. 5 | 
Every promiſſory or other note payable to the bearer all | 
demand, which ſhall be iſſued after payment under this 20, fon 
fhall notwithſtanding be payable to the perſon holding d, ind 
ſame, and ſuch perſon may maintain an action thereon. Ty; 


Ab 


AE, 
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That no bill, c. ſhall be available in law or equity, 
unleſs ſtamped with the lawful amp; and that it /hall not 
be lawful to the commiſſioners to lamp any paper, &. after 
any bill, &c. ſball be wwritten thereon, under any pretence 

de WE whatever. 


PROMISSORY NOTES. 


OR every piece of vellum, parchment, or paper, 
anc, upon which any bill of exchange, draft or order, 
ball I for the payment of money on demand ſhall be written or 
| be engroſſed, c. a ſtamp duty as follows, viz. 


{s as Where the ſum amounts to 5 
or. L. 2 And does not exceed L. 5 5s. o 3d. 
Above L. 5 58. and not „ 
of 30 and not „„ ͤq 
cle. 50 and not - 100 $f 
ober 100 and not 3c $f 


Promiſſory notes which may be re-i 2 after payment at the 
| place where firſt i ed, 


For every promiſſory or other note for payment of mo- 
ey to the bearer on demand, which may be re- iſſuable after 
WJ payment at the place where the ſame was firſt iſſued a 
ſtamp duty as follows, vis. #75 


Where the ſum amounts to | 
L.: and under IL.5 5s o 34. 
Above I. . 5 58. and under 30 o 6d, 
30 and under 50 o gd. 
30 and under 100 18. © 
100 and under 200 18, 6d, 


Where theſe promiſſory notes ſhall be paid by the per- 
fon, by whom the ſame ſhall have been made and ſigned, 
and firſt iſſued, and at the place where the ſame were firſt 
ue! ; the perſon ſo paying the ſame, notwithſtanding 
luch peyment may at any time sſterwards, and ſo often as 
there ſhall be occaſion after, for every ſuch payment there- 

1i 2 of, 


. 


LID —_—_ 


for payment thereof, 


„„ 
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of, but not otherwiſe, again iſſue and negotiate ſuch notes; 
and every ſuch note is declared to be after payment, bit 
not otherwiſe, iſuable and negotiable. But if fuch note; 
Thall be paid by any other, than the perſon making or fign. 
ing the ſame, or at any place other, than the place of if. 
ing, ſuch note ſhall be conſtrued to be vacated and fatisfie, 
and ſhall be no longer negotiable but cancelled ; and if 
any perſon ſhall again iſſue ſuch note after payment by ; 
perſon other than the iſſuer, or at any place other than the 
place of iſſuing, or if any perſon named for in ſuch note 

ſhall after payment, negleR or refuſe 
to cancel the ſame, ſuch perſon ſhall forfeit L. 20. And if 
ſuch note ſhall not be cancelled then, as often as it ſhall be 
again iſſued, there ſhall be due, anſwered, and paid, the like 
duty as was firſt charged on ſuch note, to be payable by 


and charged on the perſon who ſhall again iſſue and nego- 


tiate ſuch note. . 


Promiſſory notes which may be re-iſſued after payment wake 
5, '_ "reftriflien to the place. | | 


For ary promiſſory or other note, payable to the bearer 
on demand, which may be re- iſſued after payment, at the 
ſame or any other place than where firſt iſſued, a ſtamp duty 


- 


as follows, viz. 


Where the ſum amounts to 
L.: and exceeds not L. 5s. o 6d. 
Above, 55 and not 30 0 18. © 


It is declared, that theſe notes may as often 10 occafion 


ſhall require, be again iſſued by the perſon making the 


ſame, notwithſtanding ſuch notes have been paid by the 
perſon making the fame, or any other perſon, in puriuance 
of any appointment for payment thereof. | 


* .* All which duties ſba'l be paid by the perſon making or 


ning ſuch bills, 


RECEIPTS 


He 6 | th 


RECEIPTS. 


wm | By the foreſaid act, 31ſt Geo. 3d, the former ſtamp 
duties on receipts are recalled, and the following ſub- 
* ſtituted in theic place, 1 

e For every piece of paper, parchment, Ec. upon which 
ote MI ſhall be written any receipt, diſcharge, or acquittance for 


uſe I money, amounting 


a if | bye 
| be To L.2 - and not L. 20 | 2d. 
ike 20 - and not 50 4d. © 
by 50 and upwards 6d. 
10 | | 

To be paid by the perſon by whom ſuch receipts ſhall be 
* required, | . | 


EXEMPTIONS. 


rer In all fa'aries, penſions, debts, or other ſums payable 
the I from the crown, the duty ſhall be paid by the perſon give: 
vty WF ing ſuch receipts ; nothing in the act does exten t any 
receipt, for any legacy or ſhare of a perſor*®" eſtate, or to 
any receipt given by the treaſurer oF e navy for money 
received, for the ſervice of e navy, or to the receipt of 
iy agent, for moncy impreſſed to him on account of the 
payment of the ermy or ordnance ; or to any receipt, by 
any officer, feaman, or ſoldier, for wages. pay or penſion, 
the due from navy, army or ordnance, nor to any receipt to be 
given for the conſideration of the p2:<haſe of any ſhare in 
%y pubiie mock or fund, or in the ſtock of the bank, Eaſt 
India, or South Sea Companies, or for the dividends 
thereof, nor to any receipt given for money, depoſited in 
the banks of Scotland, or England, or in the houſe of 
any banker,” nor to any receipt on the back of any bill of 
2 promiſſory or other note, nor to any releaſe by 
ee | | 
8. Nor does the act extend to any receipt to be given upon 
ay bill or note of the bank of England, or to any letter 
. | acknow- 


the 
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claim, account, or demand being paid, ſettled, received 


and whether ſigned or not, ſhall be deemed a receipt ft 
ge and be liable to the duty of 6d. and no ſuch recej 


' ſhall accept, or cauſe to be accepted, any receipt witho 


_ than hereby required, or who ſhall divide the ſum intod 


> 


| | | * 
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i acknowledging the receipt of any bills, notes, or ſecuti. 


ties for money, or to any receipt for the conſideration my. 
ney, on or in any deed, bond, mortgage, or inſtrument, 


nor to any receipt for drawbacks or bounties,/ nor to ay 
certificates of over entry of cuſtoms. N 


Nea regulations reſpecting receipts. 
| 


Tue full ſum, and the true date ſhall be inſerted, ar 


'all notes, memorandums, or writings whatever, whereby 


any money ſhall be acknowledged to have been paid, ſet. 
tled, received, accounted for, diſcharged, releaſed, or i 
any manner ſatisfied, or which ſhall in any manner ſipnify 
ſuch acknowledgement, and whether the ſame, ſhall or ſhil 


not be ſigned, ſhall be deemed a receipt and liable to the 


Every receipt, note, memorandum, or writing, which 
ſhall expreſs any general acknowledgement of any debt 


accounted for, ballanced, diſcharged, releaſed or ſatisfied 
or whereby any money ſhall be acknowledged to be in fu 


e. han De available in law or equity, for any other mc 
ney than the ſun. therein expreſſed, unleſs the ſame ſhall l 
ſtamped with the ſtamp of 6d. 8 55 
And every perſon, who after Auguſt iſt, 1791, fu 
wiite, ſign, or cauſe to be writtea, and figned, or wh 


being ſtamped, with a proper ſtamp, or upon which th 
— Aamp reſembling the ſame, ſhall for feit 


Where the ſum ſhall not amount to - 
| Lodo + 54 + * L. : 
Where it amounts to 2ol. and not to gol. L. 5 
Where it amounts to gol. and upwards L. 10 
And all perſons who ſhall give or accept any receipt, © 
in which a leſs ſum ſhall be expreſſed, than the ſum ad 
paid, or on which there ſhall be a ſtamp of a lower 


m_—_ * _ + _ =- r*wo RVÞ wo 


! 


a Proc 


veyances theregf, 
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vers ſums with intent to evade the duties, or who ſhall be 
guilty of any device whatever, to defraud the duties, ſhall 
forfeit 20l. : | _ | : 

Receipts on unſtamped paper brought to the ſtamp of- 
fice within fourteen days after given, may te ſtamped on 
payment of forty ſhillings over the duty, and if brought 
to be ſtamped after fourteen days, and within one calendar 
month after given, may be ſtamped on payment of 5 1. 
above the duty ; and in that caſe, the parties are not to be 
liable to any of the penalties above mentioned. 

Commiſſoners of ſtamps, may authoriſe unſtamped books 
to be uſed in public offices, &c. for taking receipts. 


Stamp duties affefing deeds not otherwiſe 
charged. 


175 deeds not charged as ſaid is, to pay a duty 
of 5s. | | 3 
Under hich may be comprehended. 5 
Bonds and obligations, for perſormance of deeds, ex- 
cepting bends, for payment of money to be afterwards ta- 
ken notice of. | : 
Aſſignations, tranſlations, retroceſſions, and other con- 
veyances of perſonal rights. | 
Diſpoſitions of any moveable ſubjeR, and conveyances 
thereof, back-bonds, declarations of truſt, factories and 
procuratories per ſe. 3 | 
Total diſcharges of perſonal bonds, obligations and con- 


tracts for payment of money or performance of facts and 


- deeds, if on a paper a part, and alſo of decreets, and ſen- 


tences, contracts of marriage, of victual, of excambion, 
charter-parties, and all other contracts and agreements 
betwixt parties, (the tax of 6s. on agreements by 23d 
Geo, III, not extending to charge any agreement made 


in Scotland, that ſhall be ſtamped with the duty required 


on deeds), it is thought in Scotland thoſe muſt be conſi- 


dered as deeds of importance, and requiring ſtamped paper, 


which are above 1ool. Scots, venditione of ſhips and con- 
Preſentations 
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© Preſentations to churches, chapels, burſaries, ſchool;, 
and other benefices, deeds of mortification, and donatior, 
delivered by the party in their own lifetime; revocatic, 
by minors, or by wives; voluntary interdictious. 
Heritable rights and ſecurities; asdiſpoſitions, feu · rights, 
wadſcts ; | | 
Procuratories for ſervice before the macers, and of reſig. 
nation both in favorem, and ad remanentiam ; and 
Precepts of ſeiſig, when on paper apart; 
Reverſions, regreſſes, renunciations, and grants of re. 
demptions, diſcharges of reverſions; | 
And all other rights and conveyances of and concerning 
ſuzh heritable ſecurities, (excepting heritable bonds, x 
falling under the duty upon bonds ↄfter mentioned); 
Real ſecurities granted by one party to another, aſfed- 
ing the granter's eſtate, whether in city, or country; 
Liferent proviſions, "Packs, leaſes, aſſedatons; 
Gifts, or conveyances of caſualties of ſuperiority, grant- 


ed by ſubje& ſuperiors ; and 


Grants of commiſſions by ſubjeAs, to any office or en- 
ployment in Scotland; | 

General diſpoſitions ;. 

Submiſſions are in practice written on paper, payitig thi 
ſtamp duty; | 

Decreets. arbitral, if written on a ſeparate paper from 
the ſubmiſſions, the more particularly, as by act 23 Geo. lil, 
every award or decreet arbitral is charged with 58, but 
they are in practice generally written on the back of the 
ſubmiſſions in Scotland, it is thought this is ſufficient on ac: 
count of the practice; in the ſame manner 2s inſtrument 


of ſciſin in England are indorſed in their wargants, and there 
fore do not pay. 25 


Indentures in practice pay as other contracts, beſides the 
6d per pound of apprentice fee under pol, and the 18 per 


pound above it; and theſe duties are paid by the maſter, 


2 Ann. 8, cap. 9. 32 excepting indentures for binding 
yu pariſh, and+ charity children apprenticcs, which pa 
yo duty. „ 


© 


The 
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The following do not pay . 


Teſtaments, | * 

Nomination of tutors and curators, as being of a teſta- 
mentary nature, | | 
Judicial deeds in Scotland, as inftruments of proteſt. 

Bail bonds, or bonds of cautionry, or judicio ili, to an- 
ſwer for a crime, or in ſuſpenſions, looſing of arteſtments, 
lawborrows, or enactments made in court-books. 

Inventory or catalogue of furniture, goods, or effects 
made with reference to any agreement, or for ſecurity of 
any perſon, except inventories produceable in eccleſiaſtical 
courts, and chattels diſtrained for rent in arrear 2s 6d 

Receipts and diſcharges of legacies left by 
will, or of moveable effects divided by ſtatute or 
cuſtom under L. 20 58 

Above L. 20, and under 100. | --" yE0: 

And a like additional ſum of 208 for every other L. 100. 
| by act 29 Geo. III. If the le amounts to L. 40» 
an additional duty of 20s; and for every further ſum of 
L. 100, a like additional duty of 2cs. 4 

But the legacies to the wife, children, or grandchildren 
by 20. Geo. III c. 28. pay only for ſums. 


Under L. 20, | Lo 2 6 
L. 20 and under 100, Ys o 5 o 
100 and upwards, 3 100 
Legateer, or perſons receiving the legacies, muſt pay theſe du- 
15 tien. | 
Bonds below L. 100, pay me 40 
above 100 and below L. 500, o yo 
For L $500 and upwards, © 140 


Bail-bonds always excepted, as before men- 
tioned, : i | 
Grant, or letters patent of any honour, dig- 
ty, promotion, franchiſe, liberty, or privilege 
o any perſon or perſons, body politic, or cor- 
doratian, | | | L400 
Admittance 
eo + | 
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Admittance, or inſtrument for admitting of any Fellow of Ia 
the College of Phyſicians, or of any Attorney-clerk, Adro. N cot 
cate, Procurator, Notary, or other officer or officers in ary MW 
eourt or corporation, (not being annual,) yielding not un- 
der L. 10 per annum, pays L. 4 o o lm 
The ſpirit of this act ſo far as regards procurators ve vic 
practiſe in more courts than one, ſeems to be, that they mu 
pay this duty at firſt admitting procurator ; and though Nor 
they ſhould be admitted into more courts, are not liable for WM | 
any further duty; in the ſame manner, as practiſing attor. Nin 
nies in London and Weſtminſter, in order to practice, mut 
be regularly admitted of one of the Inns of Court. It, Hut 
indeed now certain, they are not liable in this duty incl 
Scotland, not acting upon commiſſion, and in practice it ten 
has never been paid. {un 
By act of 25th Geo. III, warrant to carry on, or defend | 
any ſuit, or proſecution. in any of his Majeſty's courts a ter 
Weſtminſter, in any ecclefiaſtical court, or in any of the{Whuc 
courts of Admiralty, or Cinque-ports, or in any of hu ſun 
M-3-tv's courts in Scotland, the grez: Tons in Wak, + 


hone” and / — | 29% &S waecow 


or in the courts in the counties palatine, or in any other 
court, where the debt or damage ſhall amount to 4-1. « 
more — - a L.o 2 6 
Licence to every ſolicitor, attorney, notary, 

proctor, agent or procurator, practiſing in theſe 

courts, if reſident in London or Weſtminſter, 

the Burgh of Southwark, or pariſh of St. Pan- 

cras, and St. Mary le Bone, or within the bills | 
of mortality, or within the city of Edinburgh, L. o 
Reſident any where elſe, - »  L.3 0 


N. B. Muſt be renewed annually. - 
By 26th Geo. zd, every fkin or piece of vellum, «MM 
ſheet or piece of paper, on which ſhall be engrofſed a . 
depoſition of a witneſs in any cauſe, where the ſum cot 
cluded for is above L. 3, exclufive of coſts, or whereupon ! 
any written affidavit, or written depoſition, produced it 
the court of Exchequer, „ „ ; $06 % 
Every ſheet upon which. ſhall be written any 
extract, or atteſted copy, of any deed, inſtru- 
ment or writing, (except proteſts upon bills or 
| promiſſory 


promiſſory notes under forty ſhillings), from 
any public regiſter, or from the record of any 


court, - - . 3 Ko _ 4 
Extras of decrects of ſuch courts not liable. | 


— Beneficial warrant under his Majeſty's ſign 
» naaual, except warrants or orders, for the ſer- | 
„bo dice of the army, navy or ordnance, a duty of © 78, 6d. 


us WM Transfer of ſtock, in any company, ſociety, | 
ugh {Wor corporation a duty of 1 - o 78. 6d. 

for Charter or ſeifine of lands, holding burgage =D 
tor. Min Scotland, a duty of - - - © 4s. 9d, 
nut MM Scifine upon any mortgage, wadſet, heritable bond, alie- 
tation or diſpoſition, or upon any charter, precept of 
y inMWclore conftat, retour, appriſing, or adjudication of lands or 
ce it Micnements, holding of any ſubje& in Scotland, a like 


m. 
efen t Charter of reſignation, confirmation, novo damus, char- 
ts ter upon appriſing, or adjudication, made or granted by 
fe uch ſuperior or others as aforeſaid in Scotland, a like 
f hy Mum. | 
Felt, Safines on Crown charters, do not pay any ſtamp duty. 
othe Principal or original inſtrument of ſurrender, or reſigna- 
„I. tion of any meſſuages, houſes, lands, tenements, heredi- 
tzments, tythes, mills, fiſhings and other heritable rights, 
or any of them to be made to any of his Majeſty's ſubjects, 
who are or ſhall be the ſuperiors thereof, or to any city, 
own, burgh or corporation, or to any magiſtrate or others, 
who have power to receive ſuch ſurrenders or reſignations, 
he like ſum. | | | 
No more dee's than one can be wiitten on the ſame ſheet 
ff paper, except the few relative ones before mentioned, 
s receipt$ and difcharges on the back, unregiſtered obliga- 
um, dl VI contracts, or decreets arbitral or the like. 
_ y By act 23d Geo. zd, there is from 2 1ſt October 1783, 
a i duty impoſed upon the entry of any burial, marriage, 
upon dirth or chriſtening, in the regiſter of any pariſh, precinct, 
\ced u Place in Great Britain of . L.o o zd. 
= And by this act, every parſon, vicar or curate, or other 
derſon, having authority to make entries of burials, mar- 
ages, births or chriſtenings, who ſhall aſter iſt October 
783, enter any burial, c. before the parchment, vellum 


00 
00 
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or paper, on which the entry of ſuch regiſter ſhall have been Wc 
duly ſtamped, every perſon, c. ſhall for every ſuch of. Mac 
fence,®forfeit the ſum of - - L.; o Oer 

_ Every parſon, c. is thereby veſted with full power and 
authority, previous to the making the entry of any burial, Wi 
Oc. to demand and receive from the undertaker, or other lo. 
perſon employed about the funeral, or from the partie; Nic 
married, or from the parent of the child whoſe birth or Hine 
chriſtening is regiſtered, or other perſon requiring the 
chriſtening of the ſaid child, the ſum of threepence, and Mott 
upon refuſal, he or ſhe, or they, ſhall for every offence, M 
forfeit and pay the ſum of - - L.;5 o od 

The church wardens and overſeers of every pariſh, or 
one of them are to provide books for the regiftrating of 7, 
burials, marriages and chriſtenings, with ſuch ſtamps as by a 
the act is directed, and ſhal pay for the ſame out of thc 
rates under his or their management, and from time to time 
to receive back the money which ſhall be ſo paid, from the 
perſon authoriſed to receive the ſame ; and in the caſe of 
extra parochial places, ſuch book or books with ſuch 
ſtamps as aforeſaid, ſhall be provided from time to time, 
by the perſon whoſe duty it ſhall be to make entries of bu- 
rials, marriages, births and chriſtenings. 

Parſons, Ec. ſhall not be ſubjeQ in the penalty of entry 
by licence of three of the commiſſioners. 

Docs not extend to burials of perſons from any work- 
houſe or hoſpital or at the expence of any charity, or to 
the birth or chriſtening of any child, whoſe parents receive 
pariſh relief, but extends to Quakers. | 7 

Receiver general and head diſtributors, or other perſons al 
appointed to receive the duty, to make an allowance to | 
every perſon, Oc. or other perſon receiving the ſaid duty, 
as a recompence for his trouble, in accounting for the 
ſame, at tbe rate of two ſhillings in the pound, out of the 
monies by them regularly accuunted for, and paid to ſuch 
receiver general, Cc. | 

Proſecutions for recovering the duties and offence again 
the a&, to be determined by a neighbouring jultice. Ap- 
peal may be made to the quarter ſeſſions, upon conviction, 
_ warrant may be iſſued for levying the penalty upon _ 

8 


Deeds, &c. | 293 
goods and chattles of the offender, which ſhall be ſold if 
of. — redeemed within four days, rendering to the party the 
„ Morerplus if any. | 
and A juſtice of peace may mitigate penalties and forfei- 
tures, reaſonable coſts to officers and informers, being al- 
her Wlowed above ſuch mitigation, ſo as the mitigation do not 
ties Wreduce the penalties, to leſs than a moiety of the penalt ies 
' or ncurred, over and above the coſts. 
the One moiety to. go to his Ma Fel, his heirs, c. and the 
and Mother to the informer and proſecutor. | 
ace, M Defendants obtaining verdict for "ths, intitled to treble | 
o Weoſts. | 


4 tracts, from the Hooks " * | 
ime 
the "OR every firſt ſheet of egg 325 an money. 
e of other deeds recorded, 216 0 
ck For every other ſheet, 33 110 
me, For every proteſt, 2 8 
bu- W For every full ſheet of ofts and commiſſion „ > IIs 
decreets, and other extracts, | +4610 & 
itry For every repeated fheet, - 118 © 
For every ſheet of a bill, 5 t 10 © 
O 


rk+ For every bill and anſwer, 72 9 I4 


on Table of the fees due to clerks and other officers, 
wil in Sheriff. and Stewart courts, in civil 


_ * 


dr regiſtrating each ſheet of hornings, 0 Scots money. 

terdictions, inkibitions, and lawborrows 

wich their executions, to clerks and ſervants, ) 0 16 6 

For an extract of any of _ the firſt 

ſheet i 18, „ 

Every other beer - - © 1s ©; 
K K For 
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For regiſtrating every ſheet of bonds, inftru- 
ments of proteſt, tacks, diſpofitions, and inven- 
tories of heirs cum beneficio, and for any other 
_ writings given to be 3 to the clerk and 


ſervants, L. o 14 
For an extract of the fare, to clerk and fer- 
vants, 0 8 
For every libel or furnmons where the ſum is 

under L. 40 Scots o 6 
For ſuch ſummons, ee > WA L. 40 Scots, o 12 
For every akg rf for * witneſſes 

and parties, = confeſſo, n = 
Letters of arreſtment, or belag thereof, O 10 
For a petition or anſwer, «8:0 
For writing a bond of m—_— - O 12 

For receiving thereof, 2 0 6 
For producing an advocation, - © 12 
For every depoſition of a party, - O 12 
For each of the firſt ſix witneſſes - O 12 
For every after witneſs - „„ 
To the clerk, for extracting every decreet, 

not exceeding L. 25 Scots - - o 12 
To the clerk, for extracting every decreet 

above L. 25, and under L. 4 Scots, - 8 
To the clerk, for extracting every decreet 

above L. 40, and under L. 60, - 1 16 
For writing aud recording each ſheet of theſe 

decreets, - o 6 
To clerk and ſervants, for entradting all de- 

creets, acts or commiſſions, in cauſes exceeding 

L. 60 Scots in value, for the firſt ſheet, 1 10 

For every other ſieet, - © 18 
But for. every repeated ſheet of a decreet, 

where any acts or commiſſions have been ex- 

tracted, only - o 8 
For every ſheet of decrees of tranſumpt, o 14 


That each ſheet of an extract written ſheet 


ways, conſiſt of 49 lines, at the rate of 13 
words to each line, and if wrote bookways, 


that it conſiſt of two pages, and of 36 lines 
C 


O 


S © 


eee © e 


© © 


© 
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in each page, and after the rate of nine words 
in the line. | 
That for every appeal entered againſt, any 

6 WY decreet, ſentence or judgement, there be paid 10 
the clerk by the appellant, for recording the 
appeal, and taking the bond of caution, 


For ſeifins to be paid as follewe. 


imo, The current price of the vellum or 


parchment for the time. 
* K k 2 


J And that the clerk inſert the ſaid appeal in 
o i every extract to be thereafter given out by him 
of ſuch decreet, for which his dues are to be 
paid, after the ſame rate as the reſt of the ex- 
tract, EP 
; And the Lords ordaia the ſaid ſeveral clerks, 
o duly and faithfully, to record all decreets ex- 
of trated by them, under the | higheſt penal- 
o Les inflicted by the law, on ſuch neglects of 
o i Cuty. | | 
0 For a general ſervice, to clerk and ſervants, 
o drawing the claim, and expeding the ſervice, 
o nnd to officers and witneſſes, for executing the 
brieve at market croſs, - - 9 
0 For acts of curatory and proceſs, for mak- 
ing up tutorial, or curatorial inventories, each 
o il lheet, „„ - - 3 
8 
For ſpecial ſervices as fellows, 
0 | ' 
| To drawing the claim, expeding the ſervice, 
of 28d giving the retour, or extract of the ſervice, 
0 cluding officers and witneſſes fees, for execut- 
ing the brieves, for the firſt ſheet, L. 
For every other ſheet, J 
L | 
6 


enn © 
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2do, For the firſt ſheet that it fills up, of the 
clerks 'protocal as notary, - . 


4 
For every other ſheet, - =» ©... 0 


Oo 
oO ©. 


T hat the clerk receive fir his pains, for taking the 1 Mme 
as follows. | 


If it is taken at the diftance from the clerks 
office of three miles, or under, that he be paid 
for an eftate not WU 200 n of year- 
ly rent, - L. 12 12 
If above 2000, and 2 5000 Merks, 25 4 
If above poco, and under 10, ooo Merks, 37 16 
If above 10,000, and under 2c,000 Merks, 50 8 
And for every eſtate above 20, 00 Merks, 63 o 
And no more, whatever the value of the 
eſtate be. 
If it exceeds three miles, that L. 3 be paid 
for every other mile, the clerk taking the ſeiſin, 
ſhall be obliged to travel tothe place where the 


ſeifin is given, until it amounts to ten miles, 3 o 
And for every mile after the tenth, -. 10 
For the ſequeſtration of a bankrupt's effefs, 
ſuch ſum as ſhall be judged reaſonable by the | 7 
Sheriſſ, the higheſt not e . 12 0 0 
The loweſt not under, 3 © 0 
And for each perſon quilifpiag i in teme of 
law, and for the certificate thereof, 1 
For tranſacted proceſſes, and decreets, the 
one half of what they would have amounted 
to if extracted. | \ 


And that ſervices of relicts to their terce, 
pay one half of the ſpecial ſervices; ſervices of th 
tutory, to pay as general ſervices, and ſervices 
of idiotry and furioſity, to pay as general ſer- 
vices, and the witnefles to be paid for as in ky 
other proceſſes. oY 
3 
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To the officer for ſummoning a party or wit- 
neſs, or charging to make payment on a de- 


ereet, or precept, to himſelf and two witneſſes 


to the execution. 

But if the parties or witneſſes cited or charg- 
ed, exceed three in number, and are within 
one mile of each _— in that caſe only for 


each, L. o 


Item, For each mille, the officer and his two 
witneſſes travel from the place of his reſidence, 
there ſhall be paid a further ſum of ſix ſhillings, 
(provided always that the whole ſum paid the 
officer for himſelf, and his two witheſſes, do 
not exceed half-a-crown for one day), whatever 


be the number of miles, or of parties or wit- 


neſſes to be ſummoned, - 
To the bar officers that attend the PTY for 
the oath of each party or witneſſes, - 
For ———_ a n for 3 of 


a proceſs, 
The officer fon himſelf, witneſſes, nd; ap- 


priſers, Sc. to be paid for poindings at the 


diſcretion of the party employing, for which 
the officer aſſigns to him the ſheriff fee. 


Table of the fees of the clerks and other officers © 
in Sheriff and Stewart Courts, in criminal 


caſes. 


WT. private a, to the Pro- Scots money. 
o 14 


curator Fiſcal, for his concurrence, 
For every complaint and warrant to _ to 
the clerk, EM | 
For every vath of party, 1 the chrk, 


To do. for an oath of a — for ws firlt ] 


fx each, - - 
KEB 


O 


O 


O 12 
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For every after witneſs, - Le 6 
29: 0 t 


To clerk, for every petition or anſwer, 
To do. = letters of intimation, or libera · 


tion, beſides dues of the petition, — 
To do. for petition and information, and 
warrant of commitment, | - 
To do. for criminal letters, ns 


HFor every other ſheet, 
To bill and letters of diligence « on india 
ment, - 
To do. for bill and ding of exculpation, 
For a bail-bond from a defender for ap- 
rance, 
To the clerk, from he defender, at . 
the diet, "> 


For recording every ſheet of informations | 


either for purſuer or defender, 
For every appeal entered againſt any 3 


ſentence or judgement, there be paid to the 


clerk by the appellant, for recording the ap- 
peal, and taking the bond of caution, 

To the clerks and ſervants, for extracting 
decreets, acts or commiſſions, firſt * 

Every other ſheet, 

That the clerk, inſert the ſaid l in 


every extract to be thereafter given out by him, 


of ſuch decreet, for which his dues are to be 


paid, after the ſame rate as the reſt of the ex - 


tracts. 
That each ſheet of an extract, written ſheet» 


ways, conſiſt of forty nine lines, at the rate of 


thirteen words in the line, and if wrote book- 
ways, that it conſiſt of two pages, and of 
thirty fx lines in each page, and after the rate 
of nine words in the line. 

To the oſſicer, for ſummoning a party, or 
witneſs to himſelf, and two witneſſes to 
the execution, his _ employer furniſhing the 
COPY's . -' 3 4 


20-6 


But 


O 


18 0 


10 © 
10 © 
18 o 


10 © 
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10 0 
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10 0 


O © 
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0 But if the parties, or witneſſes cited, exceed 

0 three in number, and are within one mile of 
one another, in that caſe for each only, Lo 6 e 

0 Item, For each mile, the officer and his two 
witneſſes travel, from the place of his reſidence, 

© fl there ſhall be paid to him, a further ſum of fix 

o IN fhillings; providing always, that the whole 

o ſum paid to the officer, and his two witneſſes, - 
do not exceed half-a crown for one day, what- 

o fl ever be the number of miles, or number, or of 

0 parties, or witneſſes to be ſummoned, and that 
the employer furniſh the copy, - 

0 To the bar officers, that attend the court, 
for the oath of each party of witneſs, 0-38 

0 To the officer and witneſſes, for ſummoning 
a whole aſſize, of forty five perſons in town, 

or a mile round, the employer furniſhing the 
copies, - - - 


Table of the fees payable to the Jailor of the 
0 Tolbootb of Edinburgh. bun 


HE incarcerator of any debtor, for any 

L ſum of money, ſhall pay at incaicera- 
tion, one halfpenny ſterling, for each pound 
Scots, and another halfpenny fterling, for each 
pound Scots, to be ꝓaid by the debtor at his 
liberation. 

Item, Each perſon impriſoned, for a civil) Scots money. 
debt or otherwiſe, not being a burgeſs, ſhall 
pay to the jailor of houſe dues, each night 
attour what is above, | 
| ſtem, Each burgeſs impriſoned, for a civil 
debt or otherwiſe, ſhall pay alſo to the jailor, 


of houſe dues each night, attour what is | 
5 above, „ — 8 89 3 4 


But 
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tem, The incarcerator of any perſon or 


| perſons, by the Lords letters of lawburrows, - 
hall pay at incarceration, - - L; o o 


Item, The incarcerator of any perſon or per- 
ſons, upon lawburrows, by a magiſtrate, ſheriff 
or juſtice of peace, ſhall pay at incarceration, 

Item, The incarcerater of any perſon, for 
exhibition of papers, or for implementing of 


writs, _—_— for reproduction of proceſſes, 


before inferior courts . ſhall pay at in- 
_ ceration, W — 


1 lo 9 


1 10 9 
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Imprimis. FE. 


liberation, pay 
Item, Each perſon 1 by warrant 


any 5 ſhall at his 


from the * ſhall at his liberation, 


* Each ks b by 8 
from the ſheriff or juſlice of — ſhall at li- 


beration, pay - 
Item, All government priſoners ſhall Pay 
each at liberation, - 


Item, For each petition by a a for 
the benefit of the act of grace, and for the 
clerks declaration thereto oc ſhall be 
paid, MP 

Item, For berviee, or deli ivering up of any 
diligence, by which priſoners are incarcerate, 


all magiſtrates warrants, at and within ten 


merks excepted, ſhall be paid, - 
Item, All perſons incarcerated or arreſted, 
for a ſum or ſums, at or bel L.120 Scots, 


ſhall pay to the clerk at liberation, four pen- 


nies for each pound Scots, and for ſums above 


Ach perſon incarcerated, «ing Scots money. 


O 12 0 


9 61 


I. 120 


8 K — ov 


? 0 


0 
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L.120 Scots, ſhall pay at liberation to the clerk 
L.2 Scots, and no more. 

Item, All perſons incarcerate for exhibi- 
tion of papers, or for implementing of writs, 
(captions for reproduction of proceſſes before 
the inferior courts excepted) fhall pay to the 
clerk at liberation, - 5 

Item, All creditors, or incarcerators of pri- 
ſoners for civil debts or otherwiſe, ſhall be free 
of all fees to the clerk at incarceration. 


110 © 


And if any fees ſhall be exacted or demanded in time 
coming, by the * or clerk, other than theſe above 


ſet down, they 


incur the deprivation of their re- 


ſpectire offices. A copy of theſe regulations to be placed 


” 


1 1 + 


* 


ee. 


in the jail, and in the office of the principal jailor, under 
a Wa of L. 5 Scots, totics quoties. OY 7 


He eee ee than, 
1 7 7 7 
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